W&W

S~42
*INTHE HIGH COURT OF DELHI AT NEW DE1.11
CO.PET. 309/2014

IN T1E MATTER OF

PM BUILDCON PRIVATE LIMITED AND ORS.

. Petitioners

Through: Mr. Rakesh Kumar, Advocate for
' the Petitioners.

Mr. Atma Sah, Assistant Registrar of
> Companies for the Regional
Director.

R | i M. Rajiv  Behl, Advocate - for ftrPn?am Use
: | % - Official Liqumamr

CORAM: ' ., Eeminy ui;axn.,,

HON'BLE MR. JUSTICE SANJEEV SA(,HD!‘WC"“H&D:&
ORDER "

% . 27,11.2014

SANJEEV SACHDEVA.J (ORAL)

}it: . This scéﬁnd 1'1‘._](}11:{_3‘{1 joint pf::i‘ii_im'l has been filed under

* sections 391 1o 394 of the ‘Companies Act, 1956

(“Act™) sﬁﬁkiﬁg sanction ol the ~Scheme of

- Amalgamation (“Scheme™) of PM Buildcon Prnvate

- B | l.imited (hercinafter referred to as Transferor Company
No. 1), €Cadillac Techno Buld - Private lamited

(hereinafter referred to as ‘Transferor Company No. 2),
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SHV Buildwell Private Limited (hercinafier referred to
as Transferor Company No. 3) and Pragya bnterpriscs
Private Limited (hercinafter ruﬁ:rrt_:d to as ITransicror
Company No. 4) (hereimnafter referred to  as the
Transferor Companies) with KLJ Developers Private
Limited (hercinafter referred to as the ‘Transferce
Company) {(bereinafter collectively all companies are
referred to as Fetumnt.r Cnmpdmes} A copy {}f the

Scheme has been aninsed w:th the Petition.

tJ

The rcgmh.rud office 01 ihe P::ntumnr (.,ﬂmpamcg 15
mtuawd at New Delhi, w:thln ﬁm jurisdwtlﬂﬂ of this

Court.

3. Details with regard to the date of incorporation of the
Petitioner - Companics, their  authorized. issued.
subscribed and paid up capital have been eiven in the

Petition.

: ‘ 4.* Copies ﬂif the' -'Mempﬁ‘andl}m - ahd’  Articles of . °
Associatron as well as the latest audited Accounts as at
Rl - L
317 March 2013 of the Petitioner Companies have also

. been enclosed with the Petition. \

5. Copies of the Resolutions passed by the Board of

Directors of the Petitioner Companies approving the

Y
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Scheme of Amalgamation have also been placed on

record.

Learnced Counsel for the Pctitioner Companies submits
that no proceedings under Scctions 235 to 251 of the
Companies Act, 1956 is pending against the Petitioner

Companies.

The Petitioner Companies had earlier filed C.A (M) 63
of 2014 _st:e'k_ing directions of  this Court for
di::;pcnsa-rinnfcem}cning of mcetin'gs- Vide Order dated
21" April 2014, this Court al!;}w(ﬂ;d the ;"Lpbl-icﬁtiﬂn and
requirement of cnnvmiiﬁg _-él'! the meetings of
Shareh@ﬂdcrs and Lh‘iwsegliﬁ;fi  Creditors qu the
Transieror (‘?-ﬂm.panief-: and"_f ;ﬁhﬂ'fercﬂ Company were
dispensed with. In view of -’ﬁ};‘éfﬂ_being one Sceured
Creditor of the._Tranﬁfemé' Cqﬁﬁﬁﬁn}f whose debt was
small in -pmpdlﬁiﬁn to the N'L'_'tiWciﬂh of the 'l‘raﬁsmﬁ:t:
Company, th, uni"?’-"mﬂﬁt".iﬁ t?é_fh-‘ﬂftﬂ a meeting was
diﬁj:ac:n':;t:d with the direction to ﬁﬁrvc an advance notice
of the scc{;nd mﬁtiun pe{iii(in alf}ng with copy of the
said petition ..:II'.ld the order dated 21.04.2014. The
Petitioners have filed the proof of dehivery ol advance

notice to the secured ¢reditor along with the Petition,
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[he Petitioner Companies had  thereafter filed he
present Petitton seekimg sanction of the Scheme. By an
order dated 13" May 2014, notice of the Pctition was
directed to be issued 1o the Regional Director, Northern
Region and the Official Liquidator attached with thas
Court, Citations were also diruuted to be published in
“Financial Express” (English) and “Jansatta” (Hind1).
An affidavit of service and publication has been filed
by  the Petitioners showing cﬁmpliance regarding

service of the Petition on the Regional  Director.

: Northern Regwn and the Official LIquldamr and also

regarding puhhcdimn ol tlmnuns in the aiun.:.d:d

newspapers. (,upieﬁ of the nav:—s;mper cuttings. In

original, containing the publications have been filed

“along with the Afﬁdﬁvit of S'c'wi_c.g-;a

In responsc to the ﬂ{ati ssued, 1hx:: Gﬁiclal Liguidator

sought information irnm the I‘-f:utmncr Companics

+ Based on 1he m“mrm.:nmn rucuwd‘ the Ufﬁﬂlﬂl

l.iguidator has: ﬁled hn Report ddtt:d l"-‘“‘ August 2014,

~wherein he has stated that he has not received any

complaint against the proposed Scheme f{rom any
person/party interested 1n the Scheme i any manner

and that the alfairs of the Transferor Companies do not

COPIT. 309/2014 ‘ 4
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appcar to have been conducted in a manner prejudicial
to the nterest ol its members, creditors or to public
interest as per the gns proviso ol section 394(1) of the

2% 4 o

In response to the notice i1ssued 1n the Petition, Learned

- Regional Director. Northern Region, Ministry of

Corporate Affairs has filed his AffidavitYReport dated

=

12" - August,. 2014. Relying on the Schemc ol

‘Amalgamation, he has stated that, upon sanction of the

Scheme, all the employees of the Transferor

'Cﬂm.]_naﬁi_ﬂs shall become the empldyecs of the

'Transfereﬂ.f_‘ ompany withﬁmi any break or interruption

in their services.,

The learned Regional Director in his Affidavit has
observed that the PLutmner Companies may be asked
to comply with the Acuuuntmu Treatment as prescribed
under Ac:uounlmg Sl..mddrd 14 naued by the Institute of
Chartered ALLuuntamh of [ndia and the provisions of

section 2(43) of the C ompanies Act, 2013.

In response to the aforesaid observation, the Potitioner
Companies have [iled their Affidavit dated 23"

September 2014 wherein they have undertaken to

= »

L
i
1
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comply with Accounting Standard 14 issucd by the
[nstitute of Chartered Accountants of India and the
provisions of secction 2(43) of the Companies Act,

2013.

‘urther, the learned Regional Director i his Affidavit
has observed that Transferor Company No. 3 in its

Annual  Return has not disclosed the complete

shareholding pattern.

In response to the afurﬁsaid .9553r#faliﬂn?.lhc Pctitioner
Companies have filed their Affidavii, wherein it is
submitted 1h:;1_t Transferor Company NoO. 3 has duly

filed revised e- FORM 20B (Annual Return).

Further, learned Regional Director in his Affidavit has
observed that '-.C{Hﬂﬂlﬂ.‘ﬂf}i frt_):r.nai_[ncnme Tax Authorities
with fcspéct 15:':'1'11{: Scheme may be called. In respect to
this observation, the lm:nmﬁé-_:_'_"—l'ax Authorities were paut
to notice and werc diretté'ﬂ to file therr comments

through an 'Aﬂ’idavit as per order dated 12.11.2014.

Learned standing counsel for the Income lax
Department submits that the affidavit on behalt ol the
Income Tax is ready and shall be filed duning the

course of the day.
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rurther. learned counsel [or {he Petiioners submits that
sSimcee Jast date for filing return with the Income Tax s
30.11.2014 and prays that maiter be taken up today.
He submits that affidavit of the petitioner 1n responsec
to affidavit of the Income Tax is rcady and shall be

iled during the course of the day.

The Affidavit on behalf of the Income Tax as well as
the A{ffidavit on behdlf of the Petitioners has been

produced in Court. The Originals are taken on record.

In cmﬁplianae with the Order dated 12.11.2014. the
Income Tax Authnrnleq has filed an Aiﬁdav:t dated
27" Nmtmbcr ?Ulf-'l atating that the l"mnsﬂ;mr
Companies and Tmn&icrcc Company may be directed
to pay the taxcsliﬁ"‘hiuh otherwise would have been
payable bhut l'ﬂr the sanction of the scheme. Further it
submits that PE!IIIU’J]EIh be d:reucd to give undertaking
to the cffect that ‘acheme will not aifELt the right of the
Income Tax L‘lcpanmcnt to recover the dues of the
Transferor Companies or the Transferec Company
irrespective of the sanction of the Scheme. It also
submits that the said Scheme shall not defeat the rieht
of the Income Tax departments to take appropriate
recourse lor recovering the existing or previous

. e R T e—
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lhability ol the Transferor Companies from Transferce
Company and the transferee company will not raise any

Issuc regarding the maintainability of such proceedings .

In response of the said observation, the Pctitioner
Companmies  have filed their  Affidavits  dated
27.11.2014, wherein it is undertaken that Petitioner
Companies shall cump"ly"wi_ih the directions issued by
the Income ’ld:x Aulhﬁritias and the transfercc shall pay
all the dues of the incmﬂé”lax department and other

depdrimcm:,- 11 has been Hndt.ﬁdkt!'n that the Pctitioner

'campaan hhﬂll not ﬂbjELI to any assessment carried

out by the IIlC{H"ﬂﬂ tax depaﬂment at any point ui fimc

3 uthﬂr pﬂrlammg 10 p’nur 10 merger or post merger.

it 1s I:Ianﬁf:d timt 1he Inuumﬂ ‘Tax Department shall
have thc r:ght to recﬁvcry af’any cxisting or future tax
imbﬂmca ~of  the Transferor  Companies or - the
1ramfercc Company, in respect of the assets sought to
be trdﬂbfﬂrrﬁd under tht proposcd Schemec lrrupuclnn
ol the sanction of the schemc. The sanction of the
Scheme would not affect the powers of the Income Tax
Department  for recovery, including imposition ol

penalties, eic, a8 permissible under law .

b |
|
3
b
E
|

.

CO.LPr. 309/2014

- _oN
ﬁ?ﬂ A A
¢ u”. \
ﬂ_!1 -y E‘“
i = 5 (O
?.1{* 'a' 'h.-“ &
\luiﬁ ."1.""1 .. In
i‘#‘ - Lﬂ\.—n » !-"ﬂ‘Il .
{J b % ] .11 _‘; i I :
t" || o ;J'II- y 1.""!.';'.-
ot % S A
i D e
{”.“ "3 :— *t‘ .
R

Scanned by TapScanher



F £ £

Further. 11 1s clanhed that the Income lTax Authoriuces

d
i

shall be entitled to carry out the assessment ol the
[ransferor Companies for the period prior to the
appointed dal.é irrespective of the sanction of the
Scheme and in case of any tax liability or penalty cic.
on the transferor companies, the transferee company

shall be hiable tﬂlscl‘tle the same. -_

23. In view of the aforesaid clarification and undertaking
and the concerns of the Regional Director and Income

Tax Authorities have been duly addressed.

24, No objection hﬁh been _rt:ctf-i?-ﬁ:;i to the Scheme irom any
other pnrly. ~Learned Cﬁi}-ﬁﬁﬂl '1 for the i’-‘f:titmncr_
Companics "sub:mits that neither s};ie_.ﬁar_hf:r clients have
received any objection .'-.-iii}rmig-rﬁ: to  the citations

published in iﬁf': newspap Efﬁ;i'.7'-

2. In view ﬂiihe apj)rt.wa} acberdcdbv 'ihe.Sharehﬁld{'rs

‘and Crcditq_fs‘ af the "'Pet'%titmﬂr* Companies.
reprcsr:ntatiimf-'rt:}iﬂrl..‘;. filed rby the Rﬁzgi.mml Director,
Northern Rﬂgiﬂﬁ and the Official Ligquidator, attached
with this Court 1o the proposed Scheme of
Amalgamation, there appcars to be no impcdiment to

the grant of sanction to the Scheme of Amalgamation.
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Conscquently, sanction 1s hereby granted to the Scheme
of Amalgamation under scctions 391 and 394 ol the
Companies Act, 1956. The Petitioner Companies will
comply with the statutory requirements in accordance

with law.

26. Centified copy of the order .‘b.é, filed with the Registrar
“oof Companics wi.{'hi-ﬂfm”_;iayﬂ from the date of receipl
of the same. In terms of the provisions of sections 391
_:and 394 of the Cnmp&ni{ﬁﬁ Act, 1956, and 1n terms of
the Scheme, the whole or pdrt of the undertaking. the .
'?-'”prnpf:rt}-, nghls and p{}wcrs of the Transferor
Companies be t-ransﬁfrred m I:iﬂd vest an th& Tmnsfc-ree
- Company without any furﬁmr act or deed.” Similarly.
terms of the Sﬂhﬂ‘iﬂﬂ aﬂ 1%1{5 imb:hima and duue:a of the
'1 manﬁrm C ﬂmpamea i‘m iranﬂf{:rn..ci t{} the Tranafur.:..
: (,ﬂmpany 1&’11_2‘!{?3;5.@ @n};- iuxg;th._e_rgam or deed.

27 li is, Qh{}wcvéﬁ_.'ii;t:larifié-liﬁ;_{hﬂt._"this order will not be
?{:ﬂn‘;irucd as dn Urdﬁ:f; 'grﬁﬁting xmnpuun from
~payment ol stamp duiy m' Tiihbh or any other charges, il
- payable 1n accordance wnh any law] or permission/
comphance with any other department which may bce

specifically required under any law.

B LT IL T T e Y
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28. Lcarned Counscl for the Petitioners states that the

Y v11%1 » : . : ' 1
Pctihhoner Companies (collcetively) would voluntarily
deposit a sum of Rs. 1.00.000/- in the Common Pool

fund of the Official Liquidator within three weeks from

today. The statement is accepted.
29. The Petition is allowed in the above terms.
. Order Dasti.
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