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To,

Assistant General Manager 3, Infra-2
SARG, State Bank of India

Corporate Center,

21° Floor, Maker Towers E,

Cuffe Parade, Mumbai- 400005
Tele- 022 68247558/564/566/ 511

Sub:  Four laning of Panvel-Indapur Section of NH-17 from km 0.00 to km
84.00 under NHDP Phase ill on BOT Basis on Design, Build, Finance,
Operation and Transfer (DBFOT) pattern in the State of Maharashtra -
Termination of Concession Agreement under Article 37 on account
of Concessionafre's Default - Reg,

Ref: NHAI HQ letter No. NHAIBOT/1/Pan-Ind/11012/62/Conc. /15/00933
dated 17.11.2021.

o Please find enclosed herewith a copy of letter cdated 17.11.2021
received from NHAI HQ regarding termination of Concession Agreement under
Article 37 on account of Concessionafre’s default for subject project. [t is
requested to kindly bring the same to the notice of all Lender consortium

members please,

This is for kind information please.

Yours faithfully,

f;{\ﬁaﬂ

{Prashant J. Fepade)
GM (Tech) & Project Director
PIU Panvel

Encl. : As ghove.

Copy to: 1) CGM (T, MH Div., NHAI HQ - for kind information.
2) CGM (T}, RO Mumbai- for kind informaticn,
3) Concessionaire, M/s SPITPL - for information & necessary action,
4} Independent Engineer - for information & necessary action,
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5,

The National Highways Authority of India {“NHAI" or “Authority”) and #/s Supremsa
Panvel Indapur Tollways Private Limited (the “Concessionalre”} entered into a
Concession Agreement on 21.01.2011 (the “Concessian Agreement™} for constructian,
operation and maintenance of the Project Highway (Site comprising the existing road
comprising MH - 17 from km 0.000 to km 84.000 and afl Project Assets, and its subseguent
development and augmentation by four {aning on Design, Build, Finance, operate and
transfer (DEFOT) basis (“Project”)) in accordance with the provisions of the Concession
Agreement, wiich inciudes all works, services and equipment relating o or in respact
of the Scope of the Project. The Total Project Cost of the Project was Rs. 942.69 Crores.
The appointed date for the Project was declared as 19.12.2011 {“Appointed Date™, The
Project was scheduled to be completed within 910 days from the Appointed Date 1.e. up
to 16.06.2014. The Concession was granted to the Concessionaire for a period of 21
(Twenty One) years commencing from the Appointed Date. The Concessionaire had
agreed to pay Rs. 33.90 cr. premium also during the ¢oncession period from COD wilh
5% increase in every subsequent vear.

Z. In terms of Lhe Concession Agreement, the Concession was granted to Lhe
concessionaire with certain obligations and entitlements including but not limited ta (i)
to finance and construct the Project Highway {Clause 3.1.2 (b)) and (i1} bear and pay all
costs, expenses and charges in connection with ar incidental to the performance of the
obligations of the Concessianaire (Clause 3.1.2 (fi}.

i, Un account ui poar periormance, inadequate resources, lack of willingness to
cornpleie the Project and ouher reasons attribuzable to the Concessionaire anly, it failed
to complete the construction af the Profect within the time stipulated in the Concession
Agreement and even in the extended period and the Project could not achieve the
Commerciat Operation Date till date thereby causing great loss Lo the public exchequer,
It is apt to highlighl that the Concessionaire could achieve anly 34, 48% of the physical
progress as on scheduled Four Laning Date and as on 31.10.2016 (date considersd for
compulation of balance cost for OTFIS Tripartite Agreement), merely 43.31% physical
progress could be achieved by the Concessionaire.

4. The Concessionaire vide its letter No. SPITPL/P-IE/2016-17/3681 dated
22.04.2016 approached NHAI for availing One Time Fund Infusion Scheme (“QTFIS") for
completion of the balance work in the Project, After considering the request, NHAI vide
letter dated 12.08.2016 (cited at ref. no. 8},agreed for one time infusion of funds by
NHAI up to Rs.5340 Cr, less any balance amounks left from the undisbursed amount o be
reteased by NHAI only after completion of construction of at least 50% stretch of the
Project Highway,

5, Pursuant to the ajoresaid, the Parties agreed to execute tripartite agreement to
appropriately recard the terms and conditions in respect of the One Time Fund infusion
by NHAI and accordingly Tripartite Agreerment was executed hetween NHAL Lenders
Representative/ Escrow Bank and Concessionaire/ Supreme Infrastructure india Limiter
{SHL)/ Supreme infrastructure BOT Private Limited (SIBPL) on 09.11.2016 {*Tripartite
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Agreement”){cited at ref. no. 2).As per the Tripartite Agreement, Funds to be jprovided
to Concessianaire under NHAI OTFIS facility shall be utilized towards physical completion
of balance work of construction of the Project Highway for which land was already made
available by the Authority fn accordance with the relevant provisians of the Cancession
Agreement. Further, in spite of the Autharity extending the Concession Period by 1095
days, the Project is nowhere near completion and as on 30.09.2021, the Concessionaire
could only achieve B8,08% physical progress. Details of the month-wise progress of the
work are being enclosed hereln as Annex-!.

&. For reference sale, some of the relevant conditions of the Tripartite Agreement
are being narrated hereunder:

{i} Inthe event of Termination, the outstanding amount sUt of OTF'S Faci lity including interest
thereon, shall be recovered on first charee basis in full over other recoveries prescribed in

Article 31.4 of the Concession Agreement.
{fi} To ensure regular Audit/ monitoring of the Project, MHAI and the Lenders will have the right
to appaint a Concurrent Auditor and/ or any other agency and/ or consultant of their choice.

(11} MHAI will have the vight to impase any further candition/ moenitering mechanism to ensure
completion of the balance work of developing the Project Highway for which land is
available. '

{tv) The Concessicnaire agreed and undertook to arrange for the balance amount of the Balance
Project Cost from the Promoters (i.e., collectively SHL and SIBPL) {from their own resgurces)
without any recourse to the Praject Assets, the Sr. Lenders, the Concessionaire and/ ar the

Altharity,

{v) The Concessionaire agreed and undertoak that in case of any shortfall of funds with the
Concessionaire for completion of the Project Highway, the Concessionaire shall arrange the
same from the Promoters {i.e., collectively SIIL and SIBPLY {from thefr owr FEsOLMCES)
withaut any recourse to the Project Assets, the Sr. Lenders, the Concessionaire and/ or the

Althority,

fwi} The Concessionaire agreed and undertask that in case of any shortfall of funds with the
Concessionaire for buflding up and maintaining the major maintenance reserve and/ ar for
servicing of the debt, the Concessionaire shall arrange the same fram the Pramaters without
any reccurse to the Praject Assets, the Sr. Lenders, the Concessionaire and/ or the

Authority.

{vli)The Promoters, jointly, and severally, have undertaken to the Semior Lenders and the
Authority to:

(a) ensure that the Concessionaire completes the balance wark of developing the
Project Highway (for which the land is available 1,e. only to which extent NHAJ
has delivered the Right of Way, access and license} by March 31, 2018 and the
remaining stretch of the Project Highway within a reasonahle time agreed to ry
NHAI as and when the tand is made available to the Cancessionaire {i.e, the Right
of Way, access and license is made available to the Concessionaire) and the
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Promaters shall also ensure that the Concessionaire completes the balance work
of developing the entire Project Highway within the Balance Project Cost:

{b) provide, in the form and manner satisfactory to the Senier Lenders and the
Althority, funds {from our own sources) towards the balance amount of the
Balance Project Cost {i.e. amounts over and above the amounts disbursed under
the MHAI OTFI5 Facility and the balance of the Undisbursed Amount} to the
Concessionaire without any recourse to the Praject Assets, the Senlor Lenders,
the Project, the Concessionaire and/or the Authority,

{c) pravide, in the form and manner satisfactory ko the Senfor Lenders and the
Autherity, additional funds to the Cancessionaire (from aur own sources) withaut
any recourse to the Project Assets, the Senior Lenders, the Project, the
Concessionaire and/ar the Authority, to meest the shortfall of funds (after
exhausting the funds available towards the Balance Project Cost), if any, in
meeating the costs of completing the construction and development aof the
Project Highway as stated herein and the other costs associated wrewith: and

{d) provide, in the form and manner satisfactory te the Senfor Lenders and the
Authority, additinnal funds to tne Concessionaire without any recourse to the
Froject Assets, the Senior Lenders, the Project, the Concessiamaire and/or the
Authority, to meet the shortfail of funds, if any, in bulding up and maintaining
the malor maintenance rescrve and/or for sereiing the debt 12, the princioal
amounts, interest and ather charges and costs in relation to the MHAI OTFIS
Facility and the Facility, as aforesaid.

7. As per the financial meodel sabmitted by the Concessionaire. an amount of Rs.
653.6 Cr was estimatad for completion of balance weri, Qut of which Rs. 540 {r were
proposed to be funded by the Authorily under MHAI OTFLS. To complete 50% project, it
was transpired during the meeting of lenders that the estimated cost of completion of
comstructiaon from 44% to 50% witl be Rs. 55 Cr, aut of which lenders have Bs. 30,63 Cr
available for funding of EPC Cost, The balance amount of Rs. 24,37 Cr was committed
to be funded by equity infusion from the Promoters of Lhe Concessionaire.

B. The 50% physical progress of the Project was achieved in the month of April’ 2017.
Subsequent to the confirmation of achievement of physical progress of more than 50%
of Praject Highway, NHAl in accordance with Clause 3.2 (k) of the Tripartite Amreement
issued letter on 30.05.2017 (cited at ref. no.9) recarding formation of the Review
Committee Lo finalise the manitaring mechanism of One Time Fund Infusion Scheme.

9, Pursuant thereto, 15of OTFS Review Cammittee meeting held on 02.06.201 7(cited at
ref. no. 3jwherein the Concessionaire informead that the balance work is being executed
through two EPC agencies i.e. M/S J M Mhatre (I} from km 0/000 to 38/000 (i.e.
section - 1) and M/5 Supreme Infrastructure India Limited {SEL) {i.e. ane of the
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Promoters} from km 38/000 to 84/600 (i.e. section - 2).The Lenders and Concessionaire
further informed that the funds for achieving 50% progress up to 07.04,2017 are pravided
by them and that they undertake to bear the remaining liabilities of work done up te
07.04.2017. Also, the Lenders informed that these liabilities are heing borne by releasing
Rs. 2.5 Crores immediately and remaining through provision of Rs. 30 Crores under
‘Scherne for Sustainable Structuring of Stressed Assets’ (54A) proposal of Concessianaire
which {s at advance stage and expected within two months, The Concessionaire further
informed the Committee that the undisbursed amounts of about Rs. 12.20 Cr due for
completion of 50% work to their EPC contractor M/S JMM shall also be partially made
immediately through the amounts receivable by them as reimbursements fram NHAJ
tnder OTFIS for work done bayond 50%.

10. Thereafter, OTFIS Review Committes in its various other review meetings
chserved that there were no/meagre progress of waork in Section 2 f.e. km 38/000 to
&4/600. Consequently, the Concessionaire was directed to deploy sufficient resources
immediately or to replace the EPC agency in section - 2 due to meagre deployment of
resources al site. Considering the poor condition of the praject stretch, the
Concesstonaire was directed in the various review meetings of the OTFIS Review
Committee to take up the maintenance works immediately,

11. It is pertinent te highlight that the Concessionaire in Review Meeting held under
the Chairmanship of Hon'ble Minister RTE&H on 27.08.2018(cited at ref, no.17} had
confirmed that the Concessionaire has diverted Rs. 11.73 Cr fram the work done amount
of JMM, towards his equity contribution and the amount is unpaid to JMM. That after
commencetnient of OTFIS in April” 2017 an amount of Rs. 246.23 Cr was reimbursed to
the EPC agencies up to 30.06.2018, out of which the work done of Rs. 225.84 Cr was
executed by the agency of section - T(M/s JMMIPL) and remafning amount of Rs. 20.39
Cr by agency of section - 2{M/s Supreme India infrastructure Ltd.). This shows that M/s
supreme India infrastructure (EPC-IlY progress has been extremely poor, no significant
work was execuied by them during a period of 15 Month {from April 2047 to June 2018).
Breaches/Defaults under the Concession Agreement and Tripartite Agreement

12, Pursuant to the OTFIS commitment by NHAIL, as on date total of 28 meetings of
OTFIS Review Cammittee have been convened and the Committes in safd meetings have
recorded various breaches/defaulis by the Concessionaire af the provisions of the
Concession Agreement and the Tripartite Agreement in the minutes of meetings, For
reference sake some of the aforementioned defaults are being mentioned belove:

a) inbreach of Clause 4.2 & 4.3 of the Tripartite Apreement, the Cancessionalre faited to fulfill
its cammitment for infusion of additional funds required for campletion of the Project,
Concessfanaire has not infused any additional fund fer completion of the Project, till date.

b) Despite several reminders, the Cancessionaire did not provide requisite documaents o the
Concurrent Auditor, in time and thus failed to cooperate with the Cancurrent Auditor
appointed by the Authority (Refer Clause 3.2 (b} of the Tripartite Agreement).

€} The Concessionaire failed to comply with the notices issued by the Income Tax Department
and settle the issue, despite numerous rerminders aof the OTFIS Review Commiltes from time
to time, Fafling which, Authority was constrained to deposit certain ameunts to the Incorre
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d)

f)

g)

I

B

Tax Department., The Authority reserves its rght to claim for reimbuorsement of the said
ameount from the Concessionaire along with interest and darnages.

ton - availability of Concessionaire representatives Authorised representative atl site from
Nov. 2017onwards {refer MOM of 25" meeting and MOM of 10" meeting{cited at ref. no,
21 angd 16) reflects the lackadaisical approach of Concessionaire towards the completion of
the project.

Poor performance of  M/s Supreme Infrastructure India Limited (SIL) {i.e. ane of the
Promoters} as EPC Contractor of the Concessianaire far section of ME - 17 from km 387000
to B4/600 (e, section - 2) reflects non-willingness of Concessionaire towards the
camplation of the project.

Man - payment of varfous Utitity Shifting hills, TDS and G5T to the EPC Contrackaor of section
-1, in time, by the Concessionaire, affected the cash flow and mads Material Adverse
Impact on the project completion.

Lenders’ Independent Engineer was absent for a pariod of one year (approx.d {refer MOM of
28" meeting (cited at ref. no. 24} to sign the measurement boaks. 5. Lenders have also
failed to (a) take prompt corrective measures in reglacing the non - perfarming EPC
Contractor/s {b) substititing the Cancessionaire () extend financial support ta the project,
despite numersus requeasts made by the OTFIS Review Committes from time to time.

Instead of arranging furfs to fulfill #ts obligations, the Concessionaire, time and again,
requested the Autharity to carry out maintenance of the Project stretch at the risk and cost
of the Concessionaire. Constdaring the poor condition of the project stretch, the authority
has expended considerable amounts for the maintenance from time to time, Detail of the
amounts expended by the Actharity for maistaining the Project strevch ab the risk and cost
of the Concessionaire is as below:

5. No. Description e | Amaunt {Rs. in Cn)
Works done af the risk and cost of Concessionaire
i 1| Maintenanca work of road stratch (2016 o 2019) 5 33,18
.2 ) ncident Management S Y S
d | Pavemeni Reclification 26,55
4 | Maintenance work {Approved in 2021) 122
Total 77e

Further, it i3 apt te highlight that the Concessionaire has defaulted 1n paying 50% share of
the fees for the services of the Independent Enginear, as mandated under Clause 23.3 of
the Concession Agreement.

Further, the Concessionaire has miserably failed to fulfill its obiigation tawards maintenance
af the Project Highway as envisaged under Clause 12.2 of the Concession Agroement, During
the construction period, the Concessionaire didn't take up the required mainterance worl
of existing carriageway to ensure the safe and conveniznt traffic movement an the Project
Highway. Yarious instructions were issued by the Authority o the Concessionaire and also
several meetings were held with the Concessionaire Lo take up such maintenance and safety
wark to make Project Highway safe and traffic warthy but £o no avail. Independent Enginear
has issued vartous notices to the Concessionaire vide letters dated 13.07.2320, 07.08.2020,
27.05.2021, 18.06.2021, 25.06.2021, 13.0¥.20241, 31.07.2021, 24.09.2021(cited at ref. no.
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19 to 20, ref. no.26 to 30, and ref. na. 32 to 33). Despite repeated instruction issued
by the Authority from time to time, the Cencessionaire failed to Carry out required repair
and mafntenance of the axisting road as per provisions of the Concession Agresment. Failure
of the Concessionaire in maintaining the road in traffic worthy condition caused
incanvenience to the road users. The details of the (a) road accidents oceurred are enclosed
as Annex - Il and {0} photographs depicting existing poor condition of the Project are
enclosed as Annex - )

The default In maintenance of the preoject is further evident from the fact that the
Authority is in receipt of many complaints from Ehe public, public representatives,
District Administration, road users including adverse publicity in electronic and print
media regarding presence of large pothales and unsafe conditions of the Project,
which were communicated to the Concessionaire from time to time.

13. In addition, PIL has been filled at Hon’ble High Court of Mumbai regarding delay in
completion of Mumbai Goa Highway and non-maintenance of Project Highway. Hon'ble
High Court of Mumbai has directed to speed up the widening work of the Mumbai-Goa
Mational Highway, and take safety measures to prevent accidents and deaths and save
tives of villagers in the area. The Hor'ble High Court also ordered that the work on filling
lp potholes must be completed in an expeditious manner so that motorists and okhers
uslng the highway are least inconvenienced. As already mentioned, due to failure of the
Concessionaire in fulfilment of their obligations w.r.t maintemance, the Authority was
competled to take up required maintenance work for the safety of road users at the risk
and cost of the Concessianaire.

14.  That Authority and OTFIS Review Committee have taken up the issue of Additional
Funding vor completion of the Project with the Lenders and the Concessionaire,
repeatedly, However, the efforts of the Authority for attracting additional funds through
the Concessionaire and lenders coufld not succeed due to non-cooperation of the
Concessionaire and lenders. In the interest of the Project, Authority requested all
lenders to fund an amount of Rs. 40 Cr in Mational Interest. NHA! also agreed to cede
their priority charge to the tune of Rs, 40 Cr = interest, in the meeting held on
20.04.2021{cited at ref, no. 25). Despite, all efforts made by the Autherity, the
Concessfonaire and the lenders opted for not infusing funds for completion of the
Project. The Concessionaire instead of infusion of additional funds vide its letter dated
30.04.2020 (cited at ref. no. 18}, requested Autharity far additional funding amounting
ta Rs, 230 Cr.

15.  Upon request of the Concessionaire, the Authority had alsc approved extension
of time from 31.03,2018 to 31.03,2021 for completing remaining works subject to levy
of damages as per relevant provisions of Concession Agreement. Moreover, it is pertinent
to mention that the Autharity had granted relief to the Concessionaire due to onset of
COVID-19 pandemic by granting 2 months extension of time on account of Force Majeure
Event up to 31-03-2021. From the factual situation of month-wise progress of the work
as detailed in Annex-l, it may be noted that Concessionaire’s slow progress was not
related to CoVID-19, The Concessionaire failed completely in achieving completion of
the Praject even within the extended periad i.e. up to 31.03.2021.
po)



16, Upon cbserving no progress in work and an account of persistent defaults by the
Concessionaire of its obligatians in Lerms of Lthe Tripartite Agreement and the Concessian
Agreement, the Authority vide its letter dated 16.10.2020{cited at ref, ne.23),issued
intention to issue termination notice to the Concessionaire under Clause 37.1.2 of
Concession Agreement. In spite of the said notice of intention to terminate, the
Concessianaire has been in continuaus defautt and is not in a position to complete the
batance work for want of infusion of additional funds as committed in the Tripartite
Agreement. It is therefore, the Authority is constrained to issue this Termination Notice
thereby terminating the Concession Agreement under Article 37.1.2 for committing the
Concessionaire event of defaults under Clauses including but not Hmited to Clauses
37.1.1 ey, (e), {2}, (), (k), (t} and {v) of the Concession Agreement dated 21.10.2011.

17. The Authority by virtue of this Termination Holice is deemed to have taken
possession and control of the Project Highway forthwith and takes possession and conlrol
of all materials, stores, implements, construction, plants and equiprment on the Project
Site. Further, the Concessionaire is instructed to such other and further steps in terms
of Clause 38,1 of the Concession Agreemaent to comply wilh the divestment requirernents
and hand over all the project assets to the Authority ia campliance of the relevant
provisions of the Cancession Agresment.

18. This Termination of the Agreement is without prejudice to any other rights and
rermedies available to the Authority under the terms of the Concession Agreement and/or
under the Applicable Laws.

Ao |

{Ashizh Asati)
Chief General Manager {Tech)
Maharashtra division
Copy te: for informatiai,

Regional Officer, Mumbai

Project Director, Panvel

Lenders Representative

Independent Enginesr

Sh. Vikram Sharma, Director, M/s Supreme Fanvel Indapur Tollways Pvt. Ltd.
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Annex-]

Wonthly Ph {.rsicﬁl Pragress

Remarka

Month . " Scheduled {%) _ Achieved (%) _
Dacember 16 248% (.03%
January 17 3.16% 1.10%
Fabruary '17 3.26% 1.68% —
hiarch '17 4.22% _ 2.54%
Vapril 17 5,28 % 233%
May '17 B.47 % .28 %
June 17 289% 1.24% i
1y 17 0.89 % 0.85 % _
Aegeist 17 - .85 % 0.5 % n
Seplomber 17 307 % 0.5 %
Cictoher 17 8.21 % 0.84 %
Movember 17 £.22 % 1.87% B
December 17 a. 18 b 2.34 %
January 18 0.5 % 1.25%
February ‘18 574 % T.50%
March 44 1.35 % 1.12%
April 18 . 3 12%
May "8 144%
June 18 - 0,744 "Flo Construction [rogram
July 18 _ 0,23% submitted b}' the
August g 0.97% Conlcessjﬂnairm from
— - N0 April-18 onwards.
October13 - 1.14%
Movember*18 .27%
December '8 - 0.45%:
January 19 - ) 0.27%
February '19 - i1,34%
March 19 i 1.16%
Apri 19 - 054%
May '19 1.27%
June 19 - 141%
Juty 19 - 0.04%
August*ig ﬂ.lild%
September '15 - D.Eﬁ%
Otfober 13 1.04% B
Movamber '19 - £.76%
Dacember 19 0.61%
fJanuary 20 1.19%




Menth

Manthly Fhysleal Prosrass

_Bcheduled (%}

Achleved [%}

Remarks

February 30 AL

March'20 1.01% —.
a2l ] 1.04% —
May 30 1.44% ] ]
{luna 20 | - DG

July 20 0.18% .
August'?ﬁ_“ B Ll

: September 20 1.05% — -
oosober 20 - . 0.17%

Movamber ‘20 Q2E% . ... |
Decembar 20 g 0.54% E
Jan uany 21 _.30%

Febniary 21 Dif% | i
harch: 21 ; 0.00%

fpri 31 _ S05% R
I ~ 0.55% e
e o 0.22%

Jaily 21 0. 12%

augusl 2t - ] 0.03% _
_Sepil‘;:ﬂjeu'?l_m o 0,005 .

W)



