CONTRACT NO:.: SEPCO,CHINAISKI1160201/253

OFF-SHORE SERVICES CONTRACT
BETWEEN
WARDHA POWER COMPANY PRIVATE LIMITED
AND

SEPCO ELECTRIC POWER CONSTRUCTION
CORPORATION -

REGARDING

3600MW POWER PLANT AT NARIYARA, JANJGIR-CHAMPA,
CHATTISGARH




©0 §3 3§ 34 SN2 ANDHRA PRADESH

SLNo.: /%95 Date.:05/3/2009. Rs.:100/- - ' -
- _ 1 - K. RAMA CHANDRAVATHI
g;ﬁd To -- gflshfl;h Rio. Hod . STAMP VENDOR (L. No:27/99, RL.No. 16/2008),
. % amaltan, o, 0yd. 6-3-387, Beside Banjara Durbar Hotel, Panjagutta

To Whom * Wardha Power Company Private Limited.

:

(Chattisgarh)

THIS OFF-SHORE SERVICES Contract is made and executed on this the 1st day of April,
. 20§§9 at Hyderabad, by and between:

g
:

WARDHA POWER COMPANY PRIVATE LIMITED (WPCPL) a company duly
incorporated and existing under and by virtue of the laws of the Republic of India and
having its Registered Office at 8-2-293/82/A/431/A Road No.22, Jubilee Hills,
Hyderabad 500033, India; {hereinafter referred to as “Owner” which expression shall
uniess repugnant to the context otherwise, include its successors and permitied

-assigns) as party of the first part;

8 and

g SEPCO ELECTRIC POWER CONSTRUCTION CORPORATION (SEPCO} a

" company duly incorporated and existing under and by virtue of the laws of China and

: having its Registered Office at No.150, Jinger Road, Jinan, Shandong, China
(hereinafter referred to as “Contractor”, which expression shall unless repugnant to

: !
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the context otherwise, include its successors and permitted assigns) as party of the
second part; '

The Owner and the Contractor are referred to herein individually as a ‘Party” and
coliectively as the “Parties”.

RECITALS

WHEREAS

A

The Owner is setiing 'up a 3600 MW Coal based Power Plant (“Power Plant”/
“Project”) on build, own and operate basis at Nariyara, Janjgir — Champa Dist,
Chattisgarh State, India (“Site”) for the purpose of generating and selling electrical

energy.'The Owner is the ultimate owner of the Power Plant equipment being supplied
by Contractor.

The Contractor is engaged in the business of undertaking and procurement activities,
delivering various kinds of Complete Plants and providing services for various power
plants.

The Owner proposes to engage the Contractor fo design, engineer, project

management, supervisory services, training for Owner's personnel for the Power Plant.

The Contractor desires to render services either directly or through its Sub-Contractors
and Affiliates on lump sum price basis in accordance with the Payment Terms set cut in
Article 10 and subject to the terms and canditions set forth herein.

The Contractor has satisfied itself by careful examination as to the nature and
magnitude of the Contract and the availabifity of resources and has obtained necessary

information as to the matters in connection with the performance of the Contract.

The Contractor hereby confirms and warrants that the Contractor has the necessary
expertise and resources to perform their obligations under the Contract and that it has

designed similar plants, systems and other Services for various coal based power
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plants; and

G. The Owner has agreed to award to the Contractor and the Contractor has agreed to
undertake the Services based on the understanding recorded in the Letter of Award
dated Feb 26,2009 and annexed hereto as Annexure-1 ["LoA’] and the Parties desire to

document the terms and conditions under which the Contractor will make the Services,
being these presents.

H. The Owner and the Contractor wish to enter into the Contract to set forth the terms and
conditicns undar which the Contractor will render the services.

NOW, THEREFORE, THE CONTRACT WITNESSETH as follows:
1. DEFINITIONS
1.1  Definitions

The following terms shall have the meanings specified in this Article and as used in the

Contract (including the Recitals above) unless where the context otherwise requires:

"Acceptance Tests" shall mean Trial Runs, Initial Operations, Reliability Run Tests. and
Performance Guarantee Tests, as described in Schedule 2 [Technical Specifications], which

certify that Complete Flant has satisfied the defined criteria during the Acceptance Tests.

“Affiliate” in relation "0 any Party, means a Person that controls, is controlied by, or is under
common control with such Party. As used in this definition the term “control” means, with
respect to a Person that is a legal entity, the ownership, directly or indirectly, of more than 50%
of the voting securities of such Person or, with respect to a Person that is not a legai entity, the
power to direct the management or policies of such Person, whether by operation of law. by

contract, or otherwise.

“Applicable Clearances” shall mean any consent, license, approval, permit or other
authorisation of whatsoevar nature which is required to be granted by any Competent
Authority, for such matters as may be necessary in connection with the Project or the

performance of the obigations of the Contractor and/or the Owner undgr the Contract.
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“Applicable Law” means the Constitution of India and any act, rule, regulations, directive,

notification, order or instruction having the force of law enacted or issued by any Competent
Authority in India.

“Articles” means the Articles or Sub-Articles of the Contract.
“Bank Guarantee” shall have the meaning as ascribed to it in Article 9.5 of the Contract.

“Business days” shall mean 'day on which banks are legally permitted to be open for
business in India for banking. ' '

"Change"” means any addition to, deletion from, or modification to the quality, function,
capability, capacity, composition, or intent of the Services for the Plant as presently delineated
in the Contract, so long as the change requested is reasonably related to the Plant including
any such addition, deletion, suspension or other modification that requires a change in one or
more of the Contract Price, Guaranteed Completion Date, the Project Schedule, or the
Performance Guaranteed Values. Correction of errors or omissions or Miss Outs by
Contractor shalt not be deemed a Change and shall be performed at Contractor's sole cost

and expense,

"Change Order/Variation” means a written order to Contractor signed by Owner and
Contractor during the execution and delivery of Scope of Work under the Contract authorizing
a Change and, if appropriate, an _adjustment in one or more of, the Contract Price, Guaranteed
Completion Date, the Project Schedule, or the Performance Guaranteed Values or any other

amendment of the terms and conditions of the Contract.

“Change in Law” shall mean (a) any enactment or issuance of any new Applicable Law: or
(b} any amendment, alteration, modification or repeal of any existing Applicable Law; or (c)
any change in the application or interpretation of any Applicable Law by any Competent
Authority which is contrary to the existing accepted application or interpretation thereof, in
each case with respect to a) , b) and ¢) above coming irto effect after Feb 21, 2009 and which
was not reasonably foreseeable by the Contractor on the date of the Contract. Provided that,

the statutory variations in taxes and duties shall not constitute a Change in Law.

I
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“Claim" shall have the meaning set forth in Article 25.5

“Competent Authority"’ means any local or State Government or Union Territory in- India or
the Government of India or any deparment, instrumentality or agency thereof or any
corporation I(to the extent acting in a legislative, judicial or administrative capacity and not as a
contracting party with the Owner or the Contractor) or commission under the direct or indirect
control of such local or State Government or Union Territory or the Government of india or any

political subdivision thereof or any court, tribunal or judicial or quasi-judicial body within India.

“Commissibning” shall mean, in relation to each part, the first successful integrated
operation of all the Equipment and materials suppiied by the Contractor in accordance with the
Contract after all initial adjustment, trials, cleaning and re-assembly, if any, required on
completion of installation at the Site, have been completed and the plant / equipment has been
first Synchronised with the Grid for each Unit as per Project schedule. |

“Commissioning Certificate” shall mean the fully executed certificate issued by Owner to
Contractor certifying the Commissioning Date.

“Commissioning Date” shall mean the date on which the Commissioning has been
completed. The scheduled Commissioning Date for the purpose shall be the first

Synchronization Date for each Unit as per Project schedule.

“Commercial Operations Date/Taking Over Date” shall mean the date on successful

completion of Reliability Run Test of each Unit.

“Complete Plant or Plant” shall mean the equipment and materials capable to generate
electric power meeting the Performance Guaranteed Values, such as Boiler with Auxiliaries,
Turbine with Auxiliaries, Generator with Auxiliaries, Transformers, complete plant DCS system.
Auxiliary/Start-up Boiler and Control and Instrumentation System for these; Coal Handling
System, Fuel Oil Handling System , Pulverizers, Stacker—cum- Reclaimer, Chimneys, Ash
Handling System, Raw Water Treatment System, DM Water System, Potable and Service
Water System, Cooling Water System, Auxiliary Cooling Water System, Cooling Tower, CW
Treatment Plant, Fire Protection System, Compressed Air System, Air conditioning System,
Ventilating System, EOT Crane, Hoists, Pib%ngs, Hangers, Supports, Va_lves, Fittings, Painting
and Protective Coatings, Effluent Treatment Plant. Reverse QOsmosig (RO} Plant System,

3
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supplies related to Ash Dyke , Evaporation Pond , Reservoir, lab equipments, workshop
equipments, Electrical System including switchyard. control and instrumentation system and
cther systems / equipments / tools & tackles complete as further defined in the Technical
Specifications except CNC Lathe Machine, training simulator and CCTV.

“Conditions” shall mean the general terms and conditions of the Contract.

“Confidential Information” shall mean information now or hereafter owned by or otherwise
vithin the possession or control of a Party, including patented and unpatented inventions,
business and trade secrets, know-how, techniques, data, specifications, as-built drawings,
blue prints, manuals, flow sheets, designs, engineering information, construction information,

operation criteria and other intangible information related to the Project.

"Contract” shall mean this document, and atlached Annexures/Schedules, including any

supptement(s) subsequently written and modification(s) thereto.
“Contract Price” means the Contract Price as set forth in Article 8.
“Contract Period” shall mean the time for completion of the Works as stated in the Contract.

“Consequential Damages” shall mean indirect, punitive, special or incidental damages,
including but not limited to, the loss of 'profits or revenue, loss of use of the Equipment or
materials or any associated equipment, cost of capital and/or financing, down time costs, loss

of opportunity, loss of goadwill, _and'claims of customers for damages of like nature.

“Consumables” shall mean all lubricants, lubrication and control oils, additives, greases.
fillers, demineralising resins, water treatment chemicals and the like required for operation of
the Project.

“Codes” shall mean tre following, including all latest, but not limited to the following,

Amendments, and / or replacements, if any:

() Indian Boiler Act and Rules and Regulations made thereunder including those laid
down by the State of Chhattisgarh;
(b}  The Electricity Act 2003 and rules and regulations made thereunder;

Offshore Services Contract
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{(c) Indian Explosives Act and rules and regulations made thereunder;
{d) Indian Factory Act and rules and regulations made thereunder;

(e) Indian Petroleum Act and rules and regulations made thereunder:
f  AS.ME. Test codes:

(@)  ALE.E. TestCodes:

(h) American Society of materials testing codes (ASTM)
( Indian Standards (IS);

MoEF, Center and CECB, Chattisgarh rules (Pollution Centrol Board)

(k)  Other intemationa}}y recognised standards and/or rules and regulations touching
the subject matier of the ¢ontract;

()] Applicable Environment Protection Laws, Rules, Regulations and Notifications for
the time being in force in India.

“Date of Contract Signing” shall mean the date on which both the Parties have signed the

Contract.

“Day” shall mean Gregorian calendar day or days of twenty-four (24) hours each for the
Contract Period.

“Delay Liquidated Damages” shall have the meaning as set forth in Article 20.1.

"Documentation/Documents” shall mean, design basis report (DBR), Drawings, designs.
engineerting information, data sheets, calculations, computer data (insofar as stored in
computer diskettes/ Compact Disc), other than the proprietary information, 3D modei, “as-built”
drawings, method statement, erection drawings and instructions, fabrication drawings, and

other manuals and information of a similar nature, to be submitted by the Contractor.

“Drawings” shall mean the, drawings, diagrams, plans, s.pecifications related to the Power
Plant and Systems, Complete Plant and its parameters, supporting fuei and power lines,
pressure, temperaturé ranges, foundation support points for the units/modules, SLDE, WBD,
P&IDs, and other information furnished by the Contractor or the Owner in connection with

execution and completion of engineering desigh and fabrication of the Compiete Plant for the

Complete Plant.

“Dispute” shall have the meaning as set forth in Articie 25 of the Contract.

g
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“Directive” shall mean any requirement, instruction, direction, order, regulation, code,
standard or rule of any Competent Authority, which is lzgally binding and any modification,
extension or replacement thereof from time to time, in force.

“Engineer” means the Officer appointed from time to time in accordance with Article 4.4 by
the Owner/Lender and notified in writing by the Owner to the Contractor to act as Engineer for

the purpose of the Contract. Unless any change is notified, the project head of the Owner
shall act as the Engineer.

“Engineer's Representative” shall mean resident Engineer or project manager or an
assistant of the Engineer appointed from time to time by the Engineer to exercise the
powers, discretion, functions, and authorities vested in him.

“Final Acceptance” has the meaning as set forth in Article 22.
“Final Acceptance Certificate” means the certificate as specified in Article 22.2.

“Financing Entity” shall mean any Person providing finance to the Owner in connection with

the Project under the Loan Contraci(s).
“Force Majeure” has the meaning as set forth in Article 23.1.

“Good Industry Practice” means the exercise of that degree of skili, diligence and prudence
which wouid reasonably and ordinarily be expected from a skilled and experienced Contracter.
equipment manufacturer or cperator applying the standards generally adopted by Indian
and/or international Contractors, equipment manufacturers and operators in the construction or
operation of coal based power plant or the manufacture of equipment thereof, except insofar

as necessary to comp.y with any Applicable Law.
“Guaranteed Completion Date” means the date as provided in Article 4.12.2.

“|BR” shall mean requirements under Indian Boiler Act and Rules and Regulations made

thereunder including those laid down by the State of Chhattisgarh
Jas :
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“Indemnified Party” shall have the meaning set forth in Article 17.3.

“Initial Operation” shall mean the first Integral operation of the complete Unit suppiled under
the Contract with all incidental and auxiliary equipments or systems.

“KW” shall mean electrical kilowatts.

“KWh?” shall mean electrical kilowatt-hours.

“Kick-off Meeting” shall mean the very first meeting heid between the Parties after the
signing of the contract, '

"Lender” shall include the services enablihg or Institutions or financing entities providing
construction, interim or long-term financing (including any refinancing thereof), (i) for KSK
Energy Ventures Limited (sponsors) for the services and / or (ii) the Owner or sponsor for the
~ set-up, procurement and construction of Power Plant,

“Loan Contract” shall mean the contract or contracts to be entered into by the Owner for the

x

provision of finance in connection with the Project.

“Law” shall mean any law, act, ordinance, code, rule, resolution, regulation, order, specified
standards or critena contained in any applicable Permit, or other legisiative, administrative or
judicial action or decision of any Governmental Authority in force and effect during the term of

the Contract.

“Latent Defect” shall mean, in respect of each ltem, the defects which are inherent or not
visible at the time of Taking Over of the said items/s of the Complete Plant and which were
undetected at the expiry of the respective Warranty Period relating to the said items of the

Complete Plant.

“Lien(s)” shall mean any lien, claim, charge, encumbrance, cause of action, security interest,
mortgage or other possessory or non-possessory interest in, on or against real, tangible or
intangible property as administered under Applicable Law arising out of, due to, or otherwise
as a result of the Contractor's acts or omissiong, including any lien recorded or held by any

Sub Contractor or any other person entitled to a lien under Applicableaw.
_ ‘w | 0
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“Mechanical Completion” s1all mean when all the Equipment supplied with respect to each
Unit is installed and tested / pre-commissioned in accordance with Engineering Documents /
Instruction Manuals and documented through protocols, as set forth in the Technical

Specifications and confirmed by a Certificate of Owner, date of which shall happen before
Commissioning Date.

"Miss Outs" shali mean the Scope of Service and related Technical Specifications which are
not detailed in the Technical Specifications but which are essentially required to complete the
Scope of Service, as per applicatle standards, but shall nct include any variations or additions

outside the Miss Quts, which are instructed to be carried out by or on behalf of the Owner.

“Month” means any calendar month.
“MW” shall mean mega watt i.e. 1000 electrical kilowatts.

"O&M Contractor” shall mean the Person with which Owner has entered inte or will enter into -
an Agreement to provide operation and maintenance services to the Power Plant for the period

immediately following ts completion.

“Owner's Contractor” shall mean the other Contractors/Contractors engaged by the Owner
for execution of specific supplies, services and works with respect to the project, which are
outside the scope of work under the Contract.

“Owner Event of Default” shail have the meaning set forth in Article 24.2.

“Owner Indemnified Party” shal have the meaning set forth in Article 17.1.B.

“Owner's Representative” shall mean the Person nominated by the Owner from time to time
by notice in writing to the Contractor to act as Owner’s representative for the purposes of the
Contract.

“Party” means the Qwner or the Contractor, as the case may be and “Parties” shall mean

hoth of them.
ﬁ/. 10
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“Payment Term” or “Terms of Payment” shall have the meaning given to it in Article 10.

“Performance Guaranteed Values” means the guaranteed levels of performance of the
Compiete Plant as set out in Article 19.5.4.

“Performance Guarantee Tests” means the tests to be conducted so as to establish the

Performance Guarantee parameters in the manner set forth in Article 19.5.4.

“Performance Guarantee Test Certificate” shall mean a certificate issued to the Contractor

certifying that the Complete Plant has successfully passed the Performance Guarantee Tests.

“Performance Liquidated Damages” means the damages relating to the performance of the
Compiete Plant set out in Article 20.2.

“Parson” shall mean any natural person, firm, corporation, company, voluntary association,
partnership, joint venture, trust, incorporated organisation, unincorporated organisation,

Competent Authority or other entity.
“Progress Reports”'has the meaning as set forth in Article 4.15.

“Project or Power Plant” shall mean the 3600MW coal based power plant to be set up on
Build, Own and Operate (“BOO”) basis at the Site.

“Project Schedule” means the schedule (bar chart/PERT Chart) of the entire Power Plant as

. provided in Schedle 2.

“Reliability Run Test” shall mean as defined in Aricle 19.5.3 as well as in Technical

Specifications.

“Requirements” shall mean under the Contract all Applicable Laws, Contractor Permits,
Good Industry Practices, Scope of Work, and Technical Specifications, patents, licenses and

all terms, conditions and other provisions.

“Schedules” Means tre schedules 1 to 2 of the Contract including any amendments thereto.
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“Scope of Work/Works” means and includes the services to he ca.rried out and/or rendered
by the Contractor in accordance with Schedule 2 and Article 4.1.

“8Site” shall mean the site in Nariyara, Janjgir — Champa Dist, Chattisgarh State, India where
the Owner intends to locate the Power Plant, '

“Sub-Contractor” means any Person (other than the Contractor or the Owner) to whom the
Contractor has sub-contracted aﬁy part of his Scope of Work including any such Person’s legal
successors in title or permitted assigns and, unless otherwise stated, all sub-sub-Contractors
and Contractors of any tier {o such Person,

“Sub-Contracts” has tne meaning given in Article 2.2,

“Contractor's Representative” shall mean the Person nominated by the Contractor from
time to time by notice in writing to the Owner to act as Confractor's representative for the
purpcses of the Contract which may include from time to time a representative of a Sub-
Contractor. '

“Synchronisation / Synchronised” means the event of the Unit(s) getting connected with the
external utility grid smaathly for long term operation in the grid by injecting electrical energy
into such grid, with the event being recognized by such grid.

“Taking Over” means the taking over of the care, custody and control of the Complete Plant
and/or each Unit (where applicabie) by the Owner (Take Qver shall have the same meaning as
Taking Over).

“Taking Over Certificates shall mean, a certificate issued to the Contractor by the Owner

‘certifying that Taking Over has been accomplished.
“Technical Dispute” shall have the meaning as ascribed to it in Article 25.3 of the Contract.
“Technical Expert” shall have the meaning as ascribed to it in Article 25.3 of the Contract.

“Technical Specifications”!”SpeciﬁcationS” means the technical specifications set out in

Schedule 2, setting out a description, quantity and signed on behalf of the Parties as of the

_ 12
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date of the Contract and forming an integral part of the Contract.

“Trial Run” means the first operation of the Item and or Unit forming part of the Complete
Plant.

“Unit” means any one of the six Units forming the entire Compiete Plant proposed to be set
up at the Site.

“Unit Price” shall be a sum of USD 810,000 being one-sixth of the Contract Price.
“Warranty Period” has the meaning given in Article 15.
“Year” means a calendar year of 12 {twelve) consecutive calendar months.

“Zero Date/Effective Date” shall have the meaning as set forth in Article 4.12.3 of the
Contract. '

1.2  Rules of Interpretation

1.2.1 Words importing persons shall include_firms, Companies, corporations and associated
or body of individuals, whether incorporated or not.

1.2.2 Words importing singular only shall also include the plural and vice a versa where the
context so requires.

1.2.3 The headings and sub headings are inserted for convenience and are to be ignored for

the purposes of construction of the Contract.

1.2.4 The Schedules to these Conditions form part of the Contract and will be in full force

and effect as if they were expressly set out in the body of these Conditions.

125 When the words “Approved’ "Subject to Approval’, "Satisfactory ', Equal to "Proper’,
'Requested’ 'As directed’, "when directed’, ‘Determined by', "Accepted”, "Permitted’
or words and phrases of like import are used, the agproval, judgement, direction or the

like is understood to be a function of the Owner.
; 13
LS

Offshore Services Contract



126

1.2.7

1.2.8

2.1

2.1.1

212

Wherever provision is made for the giving of notice, approval or consent by any
Person, unless otherwise specified such notice, approval or consent shall be in writing
and the words “otify” and “approve” shall be construed accordingly.

The invalidity or unenforceability of any portion or prbvision of the Contract shall not
affect the validity or enforceability of any other portion or provision. Any invalid of
unenforceable gortion or provision shall be deemed severed from the Contract. The
Parties agree in such circumstances to interpret and to negotiate an equitable

amendment to the provisiors of the Contract to give effect to the underlying purposes of
the Contract.

Contract Documents:

The term "Contract Documents" shall mean and include the following, which  shall be
deemed to form an integral part of the Contract:

1. Schedule 1 — Cash Flow

2. Schedule 2 — Technical Specifications

3. Annexure 1 — LoA — Letter of Award

4. Annexure 2 — Format of Advance Payment Bank Guarantee

5. Annexure 3 — Format of Performance Bank Guarantee
RELATIONSHIP OF OWNER, CONTRACTOR AND SUB CONTRACTORS
Assignment and Sub-Contract
Assignment by the Contractor

The Contractor shall not without the prior written consent of the Owner assign to any

Person any benefit of or obligation under the Contract in whole cr in part.
Assignment by the Owner

The Owner shall rot without the prior written consent of the Contractor, assign to any

person any benefit of or obligation under the Contract in whole or jn part save that the

£
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2.2

2.21

2.2.2

2.2.3

Contractor h_ereby consents to the creation by the Owner of a security assignment of
the Contract in favour of any Lender (or a trustee acting on behalf of one or more
Le'nders)' and hereby undertakes to execute upon the request of the Owner such
documents as may be reasonably and customarily required to give effect to any such
assignment. Any stamp duty and all costs and expenses payable in respect of such
documents shall be for the account of the Owner. Further, save and except to group

companies or the current promoters of the Owner (the "Promoters”) where assignment

. shall be effective with prior notice to the Contractor, in all other cases the Owner shail

not assign to any Person any benefit of or obligation under the Contract in whole or in
part without prior written consent of the Contractor

Sub-Contracting

The Contractor may, sub-contract any part of the Contract, provided that the Contractor
obtain written consent from the Owner for the list of Major Sub-Contractor. The
Contractor shall have the right to have any of the Works accomplished by Sub-
Contractors pursuant to written sub-contracts between Contractor and such Sub-
Contractors (or in the case of Sub-Contractors who are also Contractor's affiliates.
pursuant to whatever method Contractor chooses). However, the creation of any sub-
contract relationship shall not relieve the Contractor of any of its obligaticns under the
Contract.

The Contractor shall be solely responsible for the engagement, payment and
management of Sub-Contractors in the performance of the Works, and for all acts and
omissions of Sub-Contractors. No contractual relationship or privity of contract shall
exist between Owner and any Sub -Contractor with respect to the Works. No Sub-

Contractor is intended to be or shall be deemed a third-party beneficiary of the Contract.

Provided that the Contractor shall obtain the approval of Owner of the list of Sub
Contractors who shall provide Works aggregating fo in excess of USD 2 Million (such

Sub Contractor being a “Major Sub-Contractor”).

The Owner reserves the right to reject a Sub-Contractor if the financial and technical
performance of such Sub-Contractor is found to have deteriorated before the award of a

Sub-Contract by the Contractor to the Sub-Contractor. In the case f Sub Contractor(s)

15
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2.2.4

225

2286

2.2.7

2.2.8

not already identified in the Contract, the experience list of the Sub-Contractor(s) under
consideration by the Contrastor shall be furnished to the Owner for approval prior to
procurement of all such ltems as covered under the Scope of Work under the Contract.
The Owner shall provide their decision in this regard within 7 (seven) Business days
from the Contractor furnishing details of the Sub-Contractor.

The Contractor shall ensure that alt sub-contracts with the Sub-Contractors are made in
writing. It is understood and agreed between the Parties that if the terms of the
contracts with the Sub- Contractors, including those relating to Project Schedule and
performance for any Item, shall meet at the minimum the equivalent terms of the
Contract as signed with the Owner.

The Contractor shall inform Owner about any part of plant or system design outsourced

by the Contractor within 1 month from the date of such subcontract-

Under any sub-contract with the Sub-Contractors, the Contractor shall provide that,
pursuant to the terms in form and substance to the Owner, the rights of the Contractor
under such sub-contract are assignable to the Owner successors and assigns and the

Lenders upon the Owner’s written request following termination of the Contract or after
Warranty period completion,

In the event of termination of the Contract, based on Owner’s request, the Contracter
shall use best efforts to procure that a Sub-Contractor {(other than in rejation te minor or
immaterial sub-contracts) enter into a direct Contract with the Owner wherein the Sub-
Contractor, upon settlement of all payments payable as per Contract, to the Contractor
under the Contract shall agree that all rights and obligations_ of the Contractor under

such Sub-Contract are transferred 1o the Owner.,

Provided however that to the extent that the Contractor relies on any of its rights under
Sub-Contracts as the basis of a claim against a Sub-Contractor prior to the termination
of the Contract, the Contractor and the Owner shall mutually discuss and agree upon

treatment of such rights.

No obligation/liabilities of the Contractor arising out of any default or non-compliance of
the terms of Contract between such Sub-Contractor(s) and the Contractor shall be

16
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transferred to the Owner.

2.2.9 Any sub-contracting of the Contract fully, or any rights there under fully by the

Contractor without the prior written consent of the Owner shall be null and void. Such
sub-contracting shall not relieve the Contractor from any obligation, duty or
responsibility under the Contract.

2.2.10 The Contractor shall be responsible for the engagement, management and

2.3

2.3.1

compensation of Sub-Contractors, the agents, servants, representatives or employees
of such Sub-Contractors in the performance of the work, acts, defaults and neglects of
any Sub-Contractors, the agents, servants, representatives, or employees of such Sub-
Contractors as fully as if they were the acts defauits or neglects of the Contractor. The
Contractor shall assure that all Sub-Contractors comply with all pertinent provisions of
the Contract in their performance of the Warks. The Contractor shall remain fully and
primarily responsible for the performance of all Scope of Wofk delegated to Sub-
Contractors, the agents, servants, representatives or employees, and shall be fully

responsible for all acts, defaults, neglects, cmissions or faults of any Sub-Contractor as

- if they were the acts, omissions or faults of the Contractor.

Scope of Work

The Contractor shall be solely responsible for basic engineering, design & engineering
services, technical services as per Schedule 2 including interfacing integration and
demonstration of Performance Guaranteed Values of respective Units, as well-as
training of Owner’s Personnel (hereinafter referred to the “Scope of Work”), irrespective

of whether services have been rendered by him directly or his Affiliates and/or Sub-

 Contractors,

2.3.2 The Contractor shall sequence his Works matching the Project Schedule approved by

the Owner to meet the reguirements of Scope of Work and to facilitate achieving
completion of successful Reliability Run Test/Taking Over of the Units by the respective
Guaranteed Completion Date and satisfactory completion of Performance Guarantee

Tests thereon and Owner’s Final Taking Over of the Units.

2.3.3 The obligations of the Contractor under the Contract s all include single point
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3.1

3.2

3.3

3.4

3.5

responsibility for all necessary co-ordination in respect of the iIndependent Works &
allied activities to be performed to ensure that the Projéct is completed in every respect
as contemplated. Thus the Contractor needs to ensure that the Scope of Work is
completed in accordance with the Guaranteed Dates, the Technical Specifications and

the Performance Guaranteed Values and the overall performance of the Plant as
agreed. |

CONTRACTOR TO INFORM HIMSELF FULLY

The Contractor :s deemed to have carefully examined the Technical Specificatiohs
mentioned in Schedule 2 to his entire satisfaction before signing of the Contract. The
Contractor is deemed to have made independent enquiries and satisfied himself for all
the required information, inputs, conditions, circumstances and factors having effect on

the Contract Price and on execution of the Works covered in the Contract,

The Contractor is also deemed to have familiarized himself with various acts and laws

prevailing in India and have considered them fully while signing the Contract.

The Owner shall not permit any change in Project Schedule or any financial adjustment
arising due to lack of information on the part of the Contracter. Any information
obtained by the Contracter from the Owner, which is not in writing, shall not in any way
relieve the Contractor of the Contractor's responsibility to fuifill his obligation under the

Contract.

The Contractor shall be deemed to have inspected the Site and its surroundings and to
have satisfied itself as to all technical, commercial, geocgraphicai, topological, social
and general candition of and ali circumstances affecting the Site including the nature of
the ground and sub-soil, the form and nature of the Site, the extent and nature of

Works necessary for the delivery of the Complete Plant at Site.

The Contractor shall not, except as expressly provided in the Contract and save to the
extent of any misrepresentation or misinformation given to it by or on behalf of the
Owner, be entitled to any extension of time for any of the Items listed in the Project
Schedute or to any adjustment of the Contract Price on the grounds of misinterpretation
or misunderstanding of any such matter. Any information obtained by the Contractor

FALs
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4.1

411

412

41.3

4.1.4

415

4.2
4.2.1

from the Owner, which is not in writing, shall not in any way relieve the Contractor of his
responsibility to fulfill his obligation under the Contract.

CONTRACTOR'S OBLIGATIONS

Scope of Work

The Contractor shall perform all its obligations related to design and engineering of the

Complete Plant and-camplete the Scope of Work in accordance with the Technical
Specifications in Schedule 2 ;

Approval of design & engineering of indigenous equipment and related technological
structures provided by Indian Affiliates of under the Contractor.

Co-ordination work related to Interfacing, integration, synchronization, Trial run and

demonstration of Performance Guarantee of respective Units.
Training to Owner’s oersonnel in China.

Supply of Drawings. Technical Documents and Information specified in Schedule-2 of
the Contract.

Con.formance to Requirements
Contractor shall render Works to the Owner in accordance with ali Requirements and
Good Industry Practice. The Contractor shall perform all the Works in a good and
workmanlike manner. All the Works shall be conforming to internationally acceptable
standards set out for such material, considering strength, durability and free from defects
and imperfection. Liverzl factors of safety shall be used throughout the works and
especially for all parts subject fo alternating stresses or shocks. The Ceontractor shall
render Works as per Technical Specifications, with safety conforming tc acceptable level
of safety as per standarc set out for such Plant dependability, efficiency and economy,
in each case using qualified, competent and, where necessary, licensed personnel. The
Contractor shall render ‘Works necessary for start-up and Commissioning and Taking

Qver of the Power Plant.

e
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4.2.2 Coordination with Q&M Contractor:

4.3

4.4

4.4.1

The Parties acknowledge that Owner shalf require O&M Contractors’ personnel to be
present on the Site at least sixty (60) Days prior to the anticipated date of Mechanical
Compietion of the first Unit. The Contractor shall coordinate with the O&M Contractor to
allow O&M Contractor to train its operators and other personnel- provided that such
training shall not unreasonably interfere with the Works Owner shall require O&M
Contractor to assist the Contractor in performing the whole or any part of the Scope of
Work, under the direction and supervision -of the Confractor, during the Acceptance
Tests as set forth in Technica!l Specifications.

Completeness of Works:

The Works shall be complete in: all respects that are required to be designed in
accordance with Good Industry Practices, -including Miss Quts, even if it is not
specifically detailed in the Technical Specifications. The Contractor shall not be efigible
for any extra payment in rendering services for mountings, - fixtures, fittings, and
accessories as may be needed for safe and reliable operation of the equipment or if
required under applicabie Code except for those deviations already agreed or if required
for completion of the Plant as per the Contract though they may not have been inciuded

in the Contract.
Engineer

The Contractor shall undertake coordination of the Works and inform the Owner on the
progress of the Works. The Owner/Lender shail nominate a competent and qualified
person (“Engineer”) who shall be a single peint contact between the Owner and the
Contractor in all matiers relating to the Contract. The name and contact details of such

Engineer shali be furnished to the Contractor during Kick-off Meeting.

4.4.2 Compliance with the Engineer’s Decision

4.4.2.1The Contractor shall proceed with the Works in coordination with the Engineer and

during the course of activities , the decisions, instructions and orders given by the

Engineer subject to anc in accordance with the Contract, including provisions for

ol
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Variations as set out in Article 16 hereof shall be binding and complied with by the
Contractor. In respect of all matters, which are left to the decision of the Cwner

inctuding the granting or withholding of the certification, the ‘decision of the Engineer
shall be final.

4.4.2.2 The Contractor shall provide operations & maintenance training as per Technical

‘Specifications at no additional cost to the Owner. However, for any other additional

traihing required, over and above what is required as per the Technical Specifications,
separate negotiations shall be made, and the training thereof shail be charged. The
schedule of training for required man hours shall be mutually discussed and agreed
upon.

4.4.2 3If required by the Owner, the Contractor shall also .undertake to train the Owner's

Personnel (selected and deputed by the Owner) at the manufacturer Works without any
additional liability to the Owner. The period and the nature of training for the individual
personnel shall be agreed upon mutually between the Contractor and the Owner. The
Owner's Personnel shall be given special training in the shops, where the ltem/s will be
manufactured and / or in their collaborator's works and wherever possible, in any other
plants where Iltem/s manufactured by the Contractor or the Contractor's collaborator is
under installation, operation or testing to enable these personnel to becorme famitiar with
the ltem being furnished by the Contractor. The details of the number of persons to be
trained, period of- training, nature of training etc. shall be outlined in accompanying
Technical Specifications. For details, Article no. 15.03.00 of Section-Iil, Vol-ll of the

Technical Specifications shall be referred.

4.4.2 4All the traveling and living expenses for the engineering personnel to be trained during

4.5

Offshore Services Contract

the total period of training will be borne by the Owner. The Owner shall also arrange
necessary travel documents for them to China. Lodging and boarding in China to be
borne by Owner for these personnel. Local conveyance to be borne by the Contractor.
The Contractor shall, however, assist in arr.anging visa for such trainees, wherever
necessary. These engineering personnel while undergoing training shall be responsible

to the Contractor for discipline.

Drawings of the Plant

Jac ” A




451

452

453

454

The Contractor shall supply and deliver all the general arrangement drawings (as
provided for in the Technical Specification) including mechanical, electrical, control and
instrumentation and civil Drawings, data sheets and the like for approval of the Owner
along with the design calculations and generai write up wherever involved. All
electrical, Control and instrumentation, civil and mechanical drawings shall be properly
coordinated.

While scrutinizing the Drawings, the Owner shall indicate the corrections {o be made in

these Drawings which the Contractor shall incorporate or justify its correctness.

The Contractor then shall submit the revised drawings for approval of the Owner. On
approval of the same, Contractor shall furnish 8 (eight) hard copies and soft copy on
CD of these approved Drawings to the Owner as per the distribution to be intimated.
Approval of any drawings by Owner shall not absolve responsibilitiés of Contractor to
comply with requirements of codes/rutes/competent authority in existence without any
extra cost to Owner.

Any delay in approval of Drawings by Owner, due to submission of incorrect data, non-
submission of data, non-updating the Drawings in line with the corrections indicated
shall be to the Contractor's account. During the currency of the Contract, if any
approved Drawings are required to be modified, such detaiis of the modifications

required to be carried out shall be separately maintained and obtain Owner approval.

4 5.5 Within 1 (one) month from the successful completion of Reliability Run Test of each Unit,

the Contractor shall incorporate all the changes necessitated in the drawings for the
systems combleted for that Unit and submit 2 (two) sets and one soft copy in CD of al
the "As Built" drawings afong with data sheets, computer data (insofar as stored in
computer diskettes/ Compact Disc) 6ther than the proprietary information, IBR approved
third party certificate, erection drawings and instructions, and other manuals and

information of a similar nature, for the records of the Owner. As the Drawings shall to be

submitted approved based on the basic information furnished by the Contractor.,
approval by the Contractor shaii not absolve the Contractor of his responsibilities

towards correctness of design and performance of the Compiete Plant.

456 The Contractor shall be responsible for and shall perform any alteratigns or remedial
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457

458

work to the Scope of Work required due to any discrepancies, errors or omissions in

the Drawings or other particulars supplied by it whether such Drawings or particulars
have been approved or not by Owner.

If any dimensions figured upon a Drawing or a plan differ from those obtained by
scaling Drawings or plans, the dimensions as figured on the Drawing or plan shali be
taken as correct figures. All additional or incidental costs or damages which the Owner
may have incurred on account of changes made by the Contractor in the Drawings

provided by the Contractor after they have been approved by the Owner, shall be
recovered from the Contractor.

The sizing calculations of the Complete Plant other than the proprietary information

shall be provided by the Contractor to the Owner as per the list that is mutually agreed

459

during the Kick-Off Meeting. For Items under such list, sizing calculations shall be

submitted, before proceeding with ordering / manufacturing of such ftems for Owner's

. approval.

The Contractor shall also prepare and supply Documents pertaining to the Plant in

sufficient detail to satisfy the requirements of the Contract and applicable Codes. The
Contractor shall prepare suzh documents in accordance with Project Schedule, which

shall be agreed to between the Owner and the Contractor. The Contractor shall submit,

~ within 45 (forty five) days from Zero Date or during Kick-Off Meeting whichever is

earlier, list of documents identifying those documents under approval and information

categories for the Owner's approval.

4.5.10 The Owner shall approve the list with comments, if any, within 14 (fourteen) Days of

4.5.1

receipt of such list. In case of documents under approval category, the Owner shall
either approve or comment within 14 (fourteen) days of receipt of first submission. For
subsequent submissions, if any, the Owner shall similarly respond within 10 (ten)days

of respective receipt(s).

No manufacturing activities covered under approval category of documents shall
commence prior to Owner's approval of such documents. In the event that the
Contractor commences such manufacturing, it shall take into account Owner's

comments at its risk and expense. The Contractor shall not depart from any approved
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4512

4513

documents unless the Contractor has first submitted to the Owner an amended

document and obtained the Owner’s approval thereof.

The documents under approval category, cnce approved by the Owner, shall be
submitted to the Owner within a reascnable period, not exceeding 45 {forty five) Days
from the date of such approval in 6 {Six) copies and one soft copy in CD for Owner’s
reference and records. However, in case these approved drawings are required to be
submitted to any competent authority, then these shall be submitied to Owner at an
earlier date as mutually agreed. Owner shall provide suitable reasons for such

expeditious requirements.

Any errors, omissions, ambiguities, inconsistencies, inadequacies and other defects in
the documents shail be rectified by the Contractor at the Contractor's cost and without

any entitlement to extension of time or any addition in the Contract Price.

4.5.14 Any approval and/or consent issued by the Owner in relation to all the Drawings and /or

the documents shall not relieve the Contractor of its obligations under the Contract. Any
approval and/or consent given by the Owner shall not be considered representations

concerning the propriety, fitness or usefuiness of any proposed action by the

. Contractor, and shall not affect Contractor's obligation to strictly comply with the terms

of the Contract.

4.5.15 The documents under approval category, once approved by the Owner, shall be

4.6

4.6.1

submitted to the Owner before start of construction, erection & commissioning activity,

in 6 (six) copies and one soft copy in CD for Owner’s reference and records.

Manuals
Operation and Maintenance Manuals

The Contractor shall .submit to the Owner 10 (ten) sets of the Operation and
‘Maintenance (O&M) Manuals and one soft copy in CD. The Manuals shall contain the
operational features of the ltem/s trouble shooting, maintenance schedules for
preventive maintenance, detail dimensional drawings, cross sectional drawings,

method of assembly and the like to make the Owner's staff acquginted with the ltem/s

ﬂ_
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4.6.2

4.6.3

4.7

supplied as well as to enable them to operate and maintain the same in

- prescribed manner. The Q&M Manuals shall contain all information for ordering of the

spares, like part name, part no.', address of the Contractor with phone number, fax
number and other necessary details. The Contractor shall ensure that these O&M
Manuals are made available to the Owner Qveft before starting of Initial Operation of the
Unit/s and/or _the Complete Plant.

Erection Manuals

In order to enable the Engineer appointed by the Owner to supervise the Works
properly, Contractor shall furnish 6 (Six} copies of Erection Manuals for each Unit and
one soft copy in CD depicting therein the erection procedure, special precautions to be
taken, varicus clearance to be maintained, erection checks and tests to be carried out

before the Unit is put to initial operation.

Permits

The Contractor shall obtain and ma'intain any and all Permits, visa, necessary or
desirable for the Works. under the Contract ("Coniractor Permits). The Contractor shall
obtain and maintain the Contractor Permits at Contractor's sole cost and expense.

Contractor shall also cause all its Sub-Contractors to maintain their Permits.

Contractor's Representative and Personnel

4.7.1 The Contractor shall provide all requisite superintendence during Works envisaged under

the Contract until proper completion of the Contractor obligation under the Contract.
Such superintendence shall be through experienced and gualified personnel, with prior
experience in similar Project setup and adequate knowledge (including knowledge of
operations to be carried out, preventive steps and procedures on accidents) facilitating

timely implementation of the Project.

47 2 The Contractor shall provide superintendence to comply with the Project Scheduie solely

at its cost to complete the performance under the Contract.

4.7 3 The Contractor shall not recruit, or attempt to recruit, its staff and labour from amongst

25
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the employees of the Owner. Likewise, the Owner shall not recruit, or attempt to recruit,

its staff from amongst persons in the service of Contractor.

4.7 .4 The Contractor shall, if applicable, comply with all the relevant labour laws applying to its
employees, including Laws refating to minimum wages, contfact labour (regulation &
prohibition), workmen’s compensation and occupational health & safety. The
Contractor shall promptly pay and afford to its employees ail their rights under
employment with the Contractor. The Contractor shall be required o ensure that all
such employees obey all Applicable Laws, including those concerning safety. The
Contractor undertakes to include in each of its sub contracts a provision that the Sub-
Contractor will comply with the foregoing fabour Laws and worker’s rights requirements
with respect to its employees and that of any Sub-Contractors. Nothing contained in
any part of this Contract shall be construed to create any privity of refationship between
the Owner and the Contractor or the Sub-Contractor or the employees, if any, deployed
by the Contractor or the Sub-Contractor for the purpose of performance of the Scope of
Work including but not limited to principal-agent, master-servant and employer-

employee.

475 The Contractor shall endeavor to depute / designate English-speaking personnel
(“Contractor's Representative”) who shall be responsible for the performance of the
Works by Contractor and shall be authorized to execute Variation/Change Orders and
to act on behalf of Contractor. The Contractor shall provide Owner with the name,

current address, telephone and facsimile numbers of such personnel.

4.7.6 No obligation of the Contractor pursuant to this Article shall be construed as obligating
Owner to inspect or review the Contractor's labour and employment practices.
inspection or review of the Works, procedures, methodologies and the like or the
Contractor’s facilities by Owner or Owner's Representatfive shall not (a) constitute
gither (i) an approval, endorsement or confirmation of the Contractor's or any Sub
Contractor's labour or employment practices or (ii) an acknowledgment by any such
Person that labour or employment practices satisfies any of the Requirements; or (b}
relieve the Contractor from any of its obligations under this Articie or any Applicable

Law, or (i) liability or responsibility under any of the Requirements.
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4.8

4.9

Consultation with Owner, no release from responsibility

Inspection or review by Owner or Owner's Representative shall not (2) constitute either
(i) an approval, endorsement or confirmation of any design or engineering materials,
manual, test, Compiete Plant or any Item thereof, program, method of procedure or
other work done, or (ii) an acknowledgment by any such Person that any design or

engineering materials, manual, test, Complefe Plant or any ltem thereof, program,

.method of procedure or other work done satisfies any of the Requirements; or (b)

relieve the Contractor from any (i) of its obligations to perform the Works or furnish the
Complete Plant in accordance with all the Requirements, or (i} liability or responsibility

for injuries to persons or damage to property.
Access

Upon reasonable notice, the Contractor shall provide or arrange for the Qwner access
during normai business hours to the Confractor's place of works. and ail Sub-
Contractors’ place of works in order to witness the tests, to inspect and examine the
Complete Plant, and to monitor compliance by the Contractor with the terms hereof;
provided that such access shall not unreascnably interfere with the timely completion of
the scope under the Contract. Notwithstanding any terms of this Sub-Aricle to the
contrary, the Contractor {and, if applicable, any Sub-Contractor) may provide, and the
Owner shall accept, an escort or any safety measures that the Contracter (and, if
applicable, any Sub Contractor), in its sole discretion, deems necessary or advisable.
The Owner shall be solely responsible for the cost and expense of lodging.
transportation, meals and any and all other expenses incurred as a result of these

inspection activities.

410 Compliance with Requirements, Codes and Standards of Care

4.10.1 Compliance with Applicable Law

4.10.1.1 The Contractor shall in its performance of the Contract ascertain and comply with the

Applicable Laws and the Contractor shall be responsible and liable for any wrong

assumptions, misunderstandings of any Applicable Laws and /or any other rules,

g
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regulations and laws prevailing in india.

4.10.1.2 All the Works shall be delivered by the Contractor in accordance with Applicable Laws
in effect from time to time. If and to the extent trat any Change in Law gives rise to the
requirement to make a modification to the .Complete Plant, such Change in Law shall be
“treated as if it were a VariatibnfChange Order instructec by the Owner, upon which
Article 16 of the Contract shall apply.

4.10.1.3 Either Party shall indemnify the other Party or any third parties against losses, claims
and liabilities, including any governmental penalties and sanctions payable to a
Competent Authority, together with any legal expenses incurred in connection therewith.
to the extent arising out of any failure of the other Party, to comply with this assurance
on compliance with the Applicable Laws.

4.10.2 Divergences from Statutory Requirements

If either Party discovers any discrepancy or inconsistency between the Contract and
any Requirement, Directive, such Party shall immediately provide written notice thereof

to the other Party in accordance with the provisions in the Contract.

If either Party finds any divergence between the Appiicable Law and the Performance
Guarantee parameters or the Technical Specfications {other than resulting directly
from any Change in Law) it shall immediately give to the other Party written notice
specifying the divergence. The Contractor shall promptly upon becoming aware of the
same, inform the Owner in writing of its proposed amendment for removing the
* divergence, and with the Owner’'s consent and subject to agreement on any variation in
the Contract Price, the Contractor shall deliver the Works for the Complete Plant and
each ltem thereof in accordance with such amendment. The cost and expenses (if any)

involved in the above divergence shall be mutually discussed and agreed upon.

4.10.3 Codes

4.10.3.1 The Contractor shall at all times comply with the applicable Codes as relevant for the
execution of the Contract and ensure that the Works are carried out in accordance with

such Codes.

Offshore Services Contract
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4,10,3‘2 If any new Codes are introduced subsequent to Feb 21 2009 which are
recommended or which would result in better performance of the Project, the Contractor
shall comply with the same. However, if such compliance calls for any modification of
the design of the Complete Plant or any item thereof with financial implication, the same

shall be discussed and mutually agreed to between the Contractor and the Owner.

4.10.3.3 At all times, the Contractor shall execute and complete the Works in a safe, prudent
and reliable manner strictly in accordance with the Contract and with Good Industry
Practices and shall exercise the same degree of care, skill and diligence in execution of
the Works that is generally accepted internationally and commoniy used in the
international electric utility industry for the power station of the same size and
characteristics similar to that of the Project,

4.11 Program of Works

The Contractor shall so organize its resources and perform its obligations as to meet
the Project Schedule of each Unit of the Complete Plant to achieve the relevant
completion of Reliability Run Test or Taking Over of such Unit after the Commercial
Operation Date of such Unit, applicable thereto, and tc permit successful compietion of
Performance Guarantee Tests

4.12 Project Schedule

4.12.1 The Scope of Work covered under the Contract shall be programmed ({ “Project
Schedule”) in such a way that each Unit is Commissioned and handed over to the

Owner within the time period specified below:

4.12.2 Successful completion of Reliability Run Test of each Unit with relevant auxiliaries duly
" commissioned and handing over of the Unit fo the Owner within the following period

from Zerc Date.

_ .Reliability Run Test completion 5 Reliability Run Test |
Unit No. {(months) from Zero Date completion (months) from i
29
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(best effort basis) Zero Date
(Guaranteed Combletion
Date)

T 1X 600 MW 36 B
L 2 X 600 MW ‘ 40 42 '

3 X 600 MW 44 46

4 X 600 MW 48 - 50

5 X 600 MW 52 | 54

6 X 600 MW | 56 58

4123 Zero Date or Effective Date shall mean the date of the LoA issued, subject to

following:

L 2

Contractor shall submit ABG within 30 days from the date of LoA issued for 10% of
the Contract Price.

Owner shall pay any advance payment within 7 business days from receipt of swift
message and a scanned image of the ABG to the bankers of Owner to be notified by
Owner, confirming that the ABG has been issued on behalf of Contractor. Owner
shall arrange for the confirmation of the ABG, if required, for which the necessary
charges shall be to the account of Owner. In case, of delay of payment of advance
beyond 7 business days from receipt of swift message and a scanned image of the
ABG, Guaranteed Completion Date will be extended by corresponding period of

such delay.

= For first advance payment if such delay continued for 30 days from
the due date, then the Contract Price and Guaranteed Completion

Date shall be renegotiated.

All the area within the toundary wall shall be handed over to Contractor within 6
months from Zero Date with the formal confirmation letter from Owner. Failing to do
so by Owner, the Guaranteed Completion Date shall be extended by the

corresponding peried of such delay.
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» Owner will furnish the lefter signed by their banker within 5 months from 'Effective
Date’ that debt finance has been tied up. Failing to do so by Owner, the Guaranteed

Completion Date shall be extended by the same period of the delay of such
furnishing. '

4.,12.4 The micro detailed Delivery Schedule so as to match with the above completion of the
Works shall be submitted by the Contractor for Owner's approval, after the award of the
Contract. '

4.12.5 The Contractor shall for apgrovat of the Owner,.submit, within 4 (four) weeks from Zero
date, the Delivery Schedule on the basis of Project Schedule in the form of PERT/Bar
Chart indicating the list of activities and activity duration to be followed in respect of
desigh, engineering and drawing;

4.12 6 The program submitted to the Owner, shall be reviewed by the Owner and on approval
shall form part of the Contract and subject to up-datation, without change in Guaranteed
Completion Date, based cn Owner approval, shall be strictly adhered to by the
Contractor during the execution of the Contract. The Contractor shall also submit the
schedule of inputs requirec from the Owner in order to execuie the Project as per
Project Schedule.

443 Grounds for Extension of Guaranteed Completion Date

4.13.1 Without prejudice to any other Article of time extension, the Contractor shall be entitled

to an extension of time if. by the following reasons of:
(@) any Variation/Changs Order issued in accordance with Article 16 hereof;
(b) events or circumstarces of Force Majeure as defined in Article 23 hereof,
(¢) Owner's failure to fulfil any of its obligations under the Contract;

(d) an instruction of the Owner 1o suspend the whole or any part of the Works for

reasons not attributable to the Contractor.
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4.13.2 Grant of Extension of Time

As soon as reasonadly practicable following the occurrence of any of the
circumstances described in Article 4.13.1 hereof but subject to the provision thereto,
the Owner shall grant the Contractor from time to time in writing either prospectively or

retrospectively suct extension to the relevant Guaranteed Completion Date as shall be
fair and reasonable. |

4.14 Project Schedule

415

The Contractor shall arrange supply of the Documentation sequentially as per agreed
Project schedule.

The Works shall be rendered by the Contractor in accordance with the Project
Schedule and the Project Schedule may, subject ‘o the prior approval of the Owner, be
amended from time to time. The Project Schedule and sequence of all the
Documentation of the Ftant shall be so as to ensure that the schedule of the Works by
the Contractor is meat to enable the Commissioning of each Unit and/or the Complete
Plant to occur within the period as specified under and enable the Taking Over of each
Unit and/or the Complete Plant, as the case may be, by the. Owner, after successful

completion of Reliability Run Test and completion of Performance Guarantee Test.

Progress Reports

The Contractor shail constantly monitor the progress of ail activities in connection with
rendeted services in accordance with the Project Schedule and shall submit a detailed
Progress Report, in 6 (six) copies in print and soft copy in a CD, to the Owner every
Week . The Prograss Report shali contain such information, as the Parties shall
mutually agree. The Progress Report shall detai! the actual status of procurement of
raw materials and sub-contracted equipment. manufacture, assembly. inspection.
testing and delivery of the Complete Plant and each Item of such Complete Plant as
against the Project Schedule and if any activities are behind the Delivery Schedule
and/or Project Schedule shall set out the explanation therefore, consequences thereof.

and the action being taken to remedy the delay.

79 :
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4.16 Patent Rights, Royalties and License Fees

4.16.1 The Contractor shall hold the Owner indemnified and harmless from and against all
claims and proceedings for or on account of infingement of any patent right, design,
trade mark or name or other protected rights in respect of any plant or materials
incorporated in the Works from_ and against ail claims, demands, proceedings.

damages, costs, charges and expenses whatsoever in respect thereof and in relation
thereto.

4.16.2 Royalties and fees for patents covering materials, apparatus,- devices, equipment or
process used in the Works shall be deemed to have been included in the Contract
Price. The Contractor shall satisfy all demands that may be made at any time for such

royalties or fees and he alone shall be iable for payments of the same.

4.16.3 In the event of any claim being made or action brought against the Owner arising out of
the matters referred tc in this Article, the Contractor shall be promptly notified thereof
and may at the Contractor's own expenses conduct all negotiations for the settlement of
the same and any litigation that may arise therefrom. The Owner shall not. unless and
until the Contractor shall have failed to take over the conduct of the negotiations or
litigation, make any admission, which might be prejudicial thereto. The conduct by the
Contractor of such negotiations or litigation shail be conditional upon the Contractor
having first given to the Owner such reasonable security as shall from time to time be
required by the Owner 1o cover the amount ascertained or agreed or estimated as the
base may be of any compensation, damages, expenses and costs for which the Owner
may be liable in respect of such infringement as aforesaid. The Owner shall, at the
request of the Contractor, afford ail available assistance for the purpose of contesting

any such claim or action and shall be repaid any expenses incurred in sc doing.

4.16.4 Final payment to the Contractor by the Owner shall not be made while any suit or claim
regarding infringement of patent or any other intellectual right and royaities remains
unsettled. In the event any services or any part there-of furnished by the Contractorin
such suit or proceedings is held to constitute infringement and its use is not permitted,
the Contractor shall, at his option, and at his own expenses, either procure for the

Owner the right to continue use of said services so that it becomes non-infringing.
ﬂ)i‘

Cffshore Services Coniract

33



417 Financing Matters

4.17.1 The Contractor hereby consents to assignment of the Contract to the Lenders of the

Project for their security purposes.

4.17.2 The Contractor shall cooperate with the Owner and the Lenders and shall execute,

deliver, and perform under such documents as may be reascnably required by the

Lenders.

4.17.3 Contractor shall provide complete sup'port on documentation with respect to Owner

4,18

419

Usance / Buyers Credit facility with its bankers.

Interconnection.

Owner and Contractor acknowledge and agree that the design, engineering and
installation of the electrical equipment within Contractor's scope within the Battery
Limits of Power Plant wili require coordination among Owner, Contractor and the State
Transmission Utdity (STU) in Chhattisgarh or its successors and. Power Grid
Corporation of India Limized (PGCIL). Contractor shall be responsible for Works within
Contractor's scope and Intercennection equipment to enable timely interface with the
Grid. Transmission Line and equipment beyond Contractor Battery Limits are not within
the Scope of Works under the Contract. The Owner shall be responsibie for providing
all necessary information from STU/PGCIL and providing interconnection conditions
outside the Power Plant boundary necessary for on-time interconnection o the
Contractor.

Punch List."

Contractor shal co-operate with the Owner for preparation and submit a list of Works of
uncompleted Scope of work, the lack of which or the failure of which to complete
(considered incividually or in the aggregate) does not or will not adversely affect the
performance of the Power Plant or the ability of Owner to safely and efficiently operate
and maintain the Power Plant in the ordinary course of business (the "Punch List"). At
ény time prior to the Take Over Date, Owner shall have the right to add Punch List
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5.1

5.2

5.2.1

8522

5.2.3

ltems to the Punch List which prove or are discovered io be, deficient and the same
shall be liquidated by the Contractor before PG test completion date. All Works which
Owner believe to be deficient after the Take Over Date but within Warranty Period, as
applicable, shall be submitted to Contractor as warranty work pursuant to Article 15 and
the Contractor shall rectify such services.

OWNER’S OBLIGATIONS

The Owner's obligations under the Contract, in addition to those set forth in the further
provisions of the Contract, are as follows:

Make Payments

The Owner shall be liable ‘o make Payments to the Contractor in the manner as set
forth in Article 10 of the Contract.

Owner's Representative

The Owner shall depute an English-speaking employee or representative to act on its
behalf as its authorized representative (“Owner’s Representative”) who wili act as an
in-charge for all the Works under the Contract. T2 Contractor’s resident engineer shall

report to the Owner's Representative for all the day-to-day Works.

The Owner shall provide the Contractor written notice of the name, current address.
telephone and facsimile numbers of Owner's Representative. The Contractor shal
comply with instructions given by the Owner's Representative in connection with the
Contract.

The Owner shall cause the Owner's Represen:ative to perform every act required

- under the Contract to be performed by the Owner’s Representative and any obligation

stated undér the Coniract to be an obligation of the Owner's Representative shall be
deemed to be an obligation of the Owner. The Owner shall be responsibie for any act,
neglect or omission of the Owner's Representative as if it were an act, neglect or

omission of the Owne;r.

) 15
ﬂ'
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5.2.4 The Contractor shall proceed with the Works in accordance with decisions, instructions

525

5.3

5.4

5.5

and orders given by the Owner's Representative subject to and in accordance with the
Contract, including provisions for Variations as set out in Article 16 hereof.

The Owner's Representative may issue written and/or oral instructions in case of
emergencies with which the Contractor shall immediately compiy. The Owner's

Representative shall confirm any orat instruction in writing within 36 (thirty six) hours of
its issuance.

Owner's StafflRepres’ehtative not personally liable

‘Neither any member of the Owner's staffirepresentative nor the Engineer ror any of

the staff of the Engineer, nor the Engineer's representative shall in any way be
personally liable for the acts or obligations under the Contract or answerable for any
default or omission on the part of the Owner in the observance or performance of any

of the acts, matters or things which are concerning the Contract.

Approvals / Consents

The Owner shall obtain and maintain all statutory approvals / consents for the Works
and timely execution of the Contract. The Owner shali be responsible for the approvals
and consent required for implementing the Project and excludes those approvals that
are to be obtained and maintained by the Contractor. .

Document Review.

The Contractor may send to the Owner for review any data, documentation, or
specifications, drawings (“Documentation”). The Owner's reviewer wili verify the
accuracy of the information and data that _Contractor has supplied. All Documents
submitted by Contractor to Owner for approval must be gither approved or rejected by
Owner with comments within 14 (fourteen)days from the date the Documents are
delivered to Owner, where after they shall be deemed approved. In the event they are
rejected by the Owner, the Contractor shall resubmit the same, and the Owner shall
comments within 10 {ten) days from the date they are delivered to Owner, where after

s
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7.

7.1

7.2

7.3

7.4

they shall be deemed approved.

However, if the submission of documents is not as per the document submission
schedule resulting in bunching effect then the approval of documents within 14
(fourteen) days by the Owner shall not be applicable in such a case, the time period for
drawings approval shall ke mutually discussed and agreed.

EFFECTIVENESS OF CONTRACT

The term of the Contract snall commence and it skall be in full force and effect from the
Date of contract signing. Unless otherwise terminated the Term of the Contract shall be
deemed to continue until :he compietion of the Warranty Period and till the completion
of all the contractual obligations by the Contractor.

PROGRESSIVE AND FINAL CERTIFICATES

The Contractor may, at the times and in the manner explained hereunder, apply to the
Engineer for Progressive and Final Certificates for the Works executed in terms of the
Contract with complete supporting documentation.

The Contractor shall submit applications for Progressive Certificate upon the
completion of progress events and each application shall be accompanied by such
evidence as the Engineer may reasonably require.

The Engineer shall issue to the Contractor progressive certificate certifying completion
of works up to a said date, within 7 days after receiving of an application: therefor. made

in accordance with this Article.

Every progressive certificate shall certify value of the Works duly executed pursuant to
the Contract, up to the date named in the application for the cerificate. If any Works
does not comply with the Contract and for which a progressive certificate has been
issued earlier by the Engineer, the value of such Item/s shali be subtracted from the

next progressive certificate.

No progressive certificate shall be relied on as conclusive evidence of any matter stated

JaS
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7.5

7.6

7.7

7.8

8.1

8.2

therein, nor affect or prejudice any right of the Owner or the Contractor against each
other. The Enginesr may, in any certificate, give effect to any corrections or

modifications that should properly he made in respect of any previous certificate.

Application for the final certificate may be made by the Contractor to the Engineer at the
end of the Warranty Period, provided the Contractor has fulfilled the necessary
obligations under the Contract in totality.

The Ehgineef shall issue the Contractor a final certificate 15 days after receiving an
application thereof with complete documentation. The final certificate shall centify the
total or all amounts comprised in progressive certificates previously issued in respect of
the Works or the portion thereof {o which the final certificate relates subiect to such

additions thereof or reductions therefrom, as may be authorized in the Contract.

A final certificate shall, savz in the case of fraud or dishonesty relating or affecting any
matter dealt with in the certificate, be conclusive evidence as to the sufficiency of the
Works and of the value thereof.

The Owner shall 10t be liable to the Contractor for any matter or thing arising out of or in
connection with the Contract unless the Contractor shall have made a claim in writing in
respect thereof within 90 (ninety) days from the cause thereof.

CONTRACT PRICE

In consideration of the Contractor rendering the Scope of Work, the Owner hereby
covenants to pay to the Contractor the Contract Price amounting to USD 4,860,000
(Say US Dollars four million eight hundred and sixty thousand only} at the time
and in the manner set forth in the Contract subject to such deductions/adjustments as

may be allowable in the Centract. Insurance will be arranged by or on behalf of Owner.
The following provisions shall apply in respect of Contract Price:

i) The invoice will be raised in US $ as per the original Contract Price with reference
rate of RMB to USD (1USD equivalent to 6.82RMS) and payment will pe released

for this invoice as detailed above.

. w 3%
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fii)

Vi)

Any exchange rate variation with reépect to the reference rate of RMB to USD
(1USD equivalent to 6.82RMB), based on the USD buying rate published by Bank
of China on the date of payment release shall be to the account of the Owner and
the contract price varies accordingly, the Contractor shall raise a debit/credit

invoice on the Owner, which shall be duly supported by the relevant back up
documents of exchange rates and the variations thereof.

The Owner shall, in the event of unfavourable exchange raté variation, settie on
quarterly basis, such Exchange Rate Variation for payments made in preceding
quarter based on the formulae explained below, within 2 working days of receipt
of approval of such payment by RBI (Reserve Bank of India) which is expected to
be not more than 1 month for first payment and 21 days for subsequent payments.
Sifnilarly the Owner shall be entitled to recover/adjust any favourable exchange
rate variation from the succeeding invoices proposed/due for payment to the
Contractor.

Exchange rate variation for the quarter = 3 each payment during the respective
quarter x (6.82 — the exchange rate between RMB and USD at the date when the
Owner made the payment ) + the exchange rate between RMB and USD at the

date when the Owner made the payment.

- The above principle will be followed for all payments to be made under the

Contract including payments against Bank Guarantees. However the adjustment
in value for exchange rate variation of Advance Bank Guarantee will be made on

each subsequent Advance Bank Guarantee submission.

The Excharge rate variation payments shall be made in U3 $.

PAYMENTS

The Owner, as per guidelines and conditions specified herein, shall arrange the

payment to Contractor only for the performance of the Works under the Contract. Al
Payments during the currency of the Contract shall be "en account” payments only.

The payments for the Services under this Contract shall be made in us §.
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9.1

9.2

9.3

It shall be the responsibility of the Contractor to effect the Payments to the Contractor’s
collaboratorﬁassoéiate, principal, sub- vendor, Sub-Contractor etc. The Contractor shall
hold the Owner harmless and indemnified from and against all such claims. The
Contractor acknowedges that this aspect has been taken into consideration in the
Contract Price.

Due dates for payment

The Owner shall make progressive payment as and when the Payment is due as per
the terms of payment set forth. The Payment shall become due and payable by the
Owner within 21 cays from the date of receipt of the Contractor's bill/invoice/debit note

by the Owner provided the documents submitted are clear and complete in all respects.

On receipt of complete set of required documents, Owner shall process the documents
within 7 days. Any delay in approval / comments from Owner within 7 days, same shall
be treated as approval for payment. On approval from Owner, Owner shall release the

payment within 14 days.

The Owner shall make timely payments to the Contractor of all amounts due to the
Contractor under the Gontract in accordance with the terms and provisions of the
Contract, Any undisputed amount owed to either Party hereunder that is not paid by the
ow:lng Party after the date such amount is due under the Contract shali accrue interest
each day such. amaount is not paid at an interest rate of 7% (sevenl percent)per annum.
Such interest will be paid in USD upto US LIBOR (for the period of such delay) plus 200
basis points subject to 7% and the balance in Indian Rupees.

Payment Schedule (Blling Break-Up)
The Contractor shall prepare and submit to the Engineer, for approval, a break down of
the Contract Price {Biling Break Up). Any payment under the Contract except initial

advance payment, if any, shall be made only after the Billing Break Up is approved by

the Engineer.
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9.4 Application for Payments

9.4.1 Each such application shall state the amount claimed and shall set forth in detail. in the
order of the Payment Schedule, particulars of the Works and of the Iltem/s
shipped/received at the Site pursuant to the Contract or erection at Site completed up to

the date mentioned in the application and for the period covered since the last
‘preceding application, if any. '

No sum shall be included in any payment applicaton in respect of the Works that,
according to the decision of the Engineer, does not comply with the Contract, or has
been performed. at the date of certificate, prematurely.

9.5 Bank Guarantee

9.5.1. The Contractor shall furnish Advance Payment Bank Guarantees {ABGs) and
Performance Bank Guarantees (PBGs). Al Bank Guarantees furnished by the
Contractor shalt be on demand, unconditional, irevocable and from a bank of

international repute and in a form acceptable to the Owner's banker.

9.5.2 All Bank Guarantees shall have a claim period of 60 (sixty) days from the scheduled

expiry date.

8.5.3 If any extension of the validity of the Bank Guarantees is required as a result of a defay
in the Refiability Run Test (expiry date for ABG), or as a result of an extension in the
Warranty Period of the Project , for reason of the Contractor, the Confractor shall, within
7 days prior to their expiry, arrange such extension. If the Contractor fails to arrange
such extension or fails to arrange substitute the Bank Guarantees (in form and
substance satisfactory to the Qwner), the Owner shall be entitled to call the entire
amount available under the Bank Guarantees. In case such extension is due to
reasons that have nothing to do with the Contractor, the Contractor shall not have any

obligation for extension of the validity of the Bank Guarantees.

9.5.4 Advance Payment Bank Guarantee ("ABG") shall be furnished by the Contractor to the

Owner in a form as set forth in Annexure 2 as security towards:
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(@) the initial advance payment:

(b)  due performance of the Contract until the Reiliability Run Test.

9.5.5 The ABGs shall be furnished within 30 days from the Zero Date for 10% of the Contract

Price.

The ABGs shall be valid upto the completion of Reliability Run Test of the last Unit. The
amount of the Guarantee shall be progressively reduced on quarterly basis in
proportion to the value of progress payments received.

9.5.6 Performance Bank Guarantees (“PBG”} shall be furnished by the Contractor to the

Owner, in a form as set forth in Annexure 3 as security towards:

(@) Successfi: completion of the Performance Guarantee Tests: and
(b} Due performance of the Contractor's Warranty Period obligations:

(c) Recover any Taxes applicable and payable by the Contractor which is paid
by the Owner.

8.5.7.a) The Contractor shall furnish first PBG equivalent to 8% of Contract Price 30 days

before scheduled date of completion of Reliability Run Test of first Unit, valid upto
Warranty Period completion of the third Unif. The amount of this Performance Bank
Guarantee shall be reduced prorated Unit wise on completion of the respective Unit
warranty period. No further payments under the Contract shall be released to Contractor
if the Performarce Bank Guaraniee is not submitted 30 days before the scheduled date

of completion of Reliability Run Test of first Unit.

b) The Contracter shall fumnish second PBG equivalent to 4% of Contract Price 30 days

before completon of Reiability Run Test of fourth Unit, valid upto Warranty period
completion of the sixth Unit. The amount of this Performance Bank Guarantee shall be
reduced prorata Unit wise on Scheduled Date of completion of the respective Unit
warranty period. Mo further payments under the Contract shall be released 1o
Contractor if the Performance Bank Guarantee is not submitted 30 days before the

scheduled date of completion of Reliability Run Test of fourth Unit.

9.5.8 The Bank Guarantees shall be submitted by the tested swift message in favour of an
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10.

10.1

Indian bank nominated by the Owner. If the Bank Guarantee confirmation is required, it

shall be arranged by the Owner. Al bank confirmation charges appllcable in India in
shall be to the Owner’s account

TERMS OF PAYMENT

The Owner shall make progressive payment as and when they are due as per the
agreed Payment Schedule. The charges for payment remittances in India shall be
borne by Owner and that applicable in China shall be borne by Contracter. Further the

Charges of respective correspondent banks/intermediary bank in USA shall be borne by
each party.

a) Subject to any deductionsfadjustment from the Contract Price as per the Contract, the

Contractor shall be entitled to receive the Contract Price, progressively, in the 'following

manner:

10.1.1 10% of Contract Price as advance payment against submission of Advance
Payment Bank Guarantee (ABG) of equal amount.

10.1.2 5% of Contract Price against approval of basic engineering drawings after
incorporating all the comments by WPCPL and/or the consultants.

10.1.3  15% of the Contract Price on approval of boiler pressure parts designed by
IBR Authorities (prorated for each Unit).

10.1.4  15% of Contract Price on approval of all piping drawings by IBR Authcrities
{prorated for each Unit). |

10.1.5  35% cf Contract Price on mechanical completion of the first Unit.

101.6 5% of the Contract Price against first Synchronization (prorate_d for each Unit)

10.1.7  10% against successful completion of Reliability Run Test (prorated for each
Unif)

10.1.8 5% against successful completion of PG test (prorated for each Unit)

b) Owner shall release any advance payment against ABGs within 7 business days from

receipt of ABGs by Owner.

¢) Contractor shall furnish first PBG equivalent to 6% of Contract Price 30 days before

completion of Reliabitity Run Test of first Unit, valid upto Warranty Period completion of
the third Unit. The amount of this Performance Bank Guarantee shall be reduced prorata

s
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The cumulative payment of cash flow based on Contract Price in any month shall not
exceed such cumulative percentage based on Contract Price upto that month as set
forth Schedule 1, cash flow schedule under the Contract. In case Contractor wish to
render the service in advance compared to the Project Schedule then Contractor shall
be permitted to do so but the payment shall be limited to cumulative percentage for that
month as per the agreed cash flow statement

10.2 Certificate Not to Affect Right of Owner and Liability of Contractor

11.

No interim payment certificate of the Engineer nor any sum paid on account by the
Owner, nor any extension of time for execution of the Works granted by the Engineer
shall affect or prejudice the rights of the Owner against the Contractor or relieve the
Contractor of the obligations under the Contract or be interpreted as approval of the
Works done and no certificate shall create liability for the Owner to pay for alterations,
amendments, variations or additional works not ordered, in writing, by the Engineer nor
shall discharge the Hability of the Contractor for the payment of damages whether
due, ascertained or certified or not, or any sum against the payment of which the
Contractor is bound to indemnify the Owner, nor shall any such certificate nor the
acceptance by the Contractor of any sum paid on account or otherwise affect or

prejudice the rights of Owner against the Contractor.

TAXES AND DUTIES

11.1 All taxes and duties applicable in india shali be to the Owner’'s account.

11.2  All taxes and duties applicable outside India shall be to the Contractor's account.

14.3 If Owner may be required to withhold or deduct or pay any taxes under Applicable Law in

India under the Contract on Contractor's behalf such taxes and other sums, if any then
Owner shall forthwith inform the Contractor about the same. Upon receipt of such notice
from the Owner, the Contractor shall promptly within the due date indicated in such
notice inform in writing fo Owner, the Contractors intention to either seek legal remedy

or its agreement to pay the tax or other sums. In case any such tax is determined to be

[
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12.

12.1

12.2

12.3

payable by Owner after dug legal process, Owner reserves the right to deduct the same
frqm Performance Bank Guarantee available with the Owner. Consequent to the above
action Contractor shall restore the bank guarantee to the required value.

The Contractor shall indemnify the Owner and/or its affiliated companies and its or their

employees and directcrs from and against all liability, cost, damages, loss and
expense:

a) arising from the Contractor’s failure to pay the whole or any part of any taxes/duties;
b) resulting from Contractor’s failure to use reasonable effarts to cooperate and provide
all such necessary documenis/values/certificates fo the Owner to maintain any

exemptions from, or reduactions of, taxes, or value added tax as may be granted to the
Owner.

Notwithstanding anything stated above, the Owner will deduct taxes as per the
provisions under the Income Tax Act, 1961 and amendments from time to time, as
app!icable'in india. However, no tax or lower rate tax will be deducted at source if a tax
exemption certificate or lower rate tax certificate from the Competent tax authorities is
provided to the Owner by the Contractor before deduction of tax .

STATUTORY VARIATION FOR TAXES AND DUTIES

If any statutory variation in taxes/dutiesflevies and any new taxes/duties/levies are
introduced by any Competent Authority applicable for the Works carried out under the
Contract with effect from the next day to Feb 21, 2009 and onwards and if the
Contractor is required to pay any amount towards this tax or duty and the Owner shal
reimburse the Contractor such payments against documentary proof. Likewise, if the

variation results in decrease in taxes/duties/levies the resultant benefit will be passed

~ on to Owner by the Contractor. This provision will be applicable only o the direct

transactions between the Contractor and the Cwner.

Any variation in the ratesfihput credit regulation of applicable taxes and duties with
effect from the next day to Feb 21, 2009, shall als2 be settled between the Contractor

and the Owner at actuals against documentary gvidence as per Statutes,

No claim for any increase towards the statutory variation shall be entertained by the
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13.

13.1

13.1.1

13.1.2

Owner during the extended period of the Contract, if any, provided the extension of the
Contract is required by causes attributable to the Contractor.

REPRESENTATIONS AND WARRANTIES
Repre’séntations and Warranties of the Contractor

On and as of the date of the Contract the Contractor represents and warrants to Owner
that:

Organization and Standing

The Contractor is a corporatién duly organized and validly existing under the laws of
China and is in good standing under the laws of China / India, and has the requisite
corporate power and authority to carry on its business as now conducted and as
proposed to be conducted, to own or hold under lease its properties and to enter into
and perform its obligations under the Contract. The Contractor is duly qualified or
licensed to do business and is in good standing in each jurisdiction where the failure to
be so qualified or licensed would have a material adverse effect on Contractor.

Authorization

The Contractor has all requisite legal and corperate power to enter into the Contract
and to carry out and perform all of its obligations hereunder. All corporate action on the
part of the Contractor and its officers, directors and shareholders that is necessary for
the authorization, execution and delivery of the Contract and for the performance of the

Contractor's obligations hereunder has been taken.

13.1.3 Compiiance with Other Instruments

The execution, delivery and performance by the Contractor of the Contract and the
consummation of the transactions contemplated hereunder will not result in any
violation, be in conflict with or constitute, with or without the passage of time or the

giving of notice, a default under, or require any consent or waiveg under, any provision
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of the Contractor's Articles of Association, charter cocuments or bye-laws, any
material instrument, mortgage, deed of trust, loan, agreement commitment or obligation

to which the Contractor is a party or by which Contractor or any of its properties or
assets are bound.

13.1.4 Binding Obligation

13.2

The Contract constitutes a legal, valid and biﬁding obligation of the Contractor
enforceable against the Contractor in accordance with the terms hereof, except as
Iim_ited by bankruptcy, insolvency, reorganization, arrangement, moratorium and similar

laws relating to and affecting the rights of creditors generally and by general principles
of equity. |

Representations and Warranties of the Owner

On and as of the date of the Confract, the Owner represents and warrants to the
Contractor that:

13.2.1 Qrganization and Standing

The Owner is a limited liability company, duly organized. validly existing and in good
standing under the laws of India, and has the requisite power and authority to carry on
its business as now conducted and as proposed to be conducted, to own or hold under
lease its properties and to enter intc and perform its obligations under the Contract.
The Owner is duly qualified or licensed to do business and is in 'goed standing in each
jurisdiction where the failure to be so qualified or licensed would have a material

adverse effect on the Owner.

13.2.2 Authorization

The Owner has all requisite legal power to enter into the Contract and to carry out and
perform all of its obligations under the terms hereof. All action on the part of Owner and
its officers, managers and members that is necessary for the authorization, execution
and delivery of the Cantract and for the performance of Owner's obligations hereunder

has been taken.
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13.2.3 Compliance with other Instruments

The execution, delivery and performance by Owner of the Contract and the
consummation of the transactions contemplated here'under will not result in any
violation, be in conflict with or constitute, with o- without the passage of time or the
giving of notice, a default under, or require any consent or waiver under, any provision
of Owner's Clauses of incorporation, charter documents or bylaws, any material
instrument, mortgage, deed of trust, loan, agreement, commitment or obligation to

which Owner is a party or by which Owner or any of its properties or assets are bound.

13.2.4 Binding Obligation

14.

14.1

14.2

14.3

The Contract constitutes a legal, valid and binding obligation of Owner enforceable
against Owner in accordance with the terms hereof, except as limited by bankruptcy.
insolvency, reorganization, arrangement, moratorium and similar faws relating to and

affecting the rights of creditors generally and by general principles of equity.

CO-ORDINATION MEETINGS

The Engineér and the Contractor Representative shall at frequent intervals conduct
Co-ordination Meetings o keep a close watch on the progress of Works, removai of
any bottlenecks in the implementation, programme as per Project Schedule.

The Contractor's Representative will also be called upon to attend to design co-
ordination meetings with the Engineer, other centractors and consultants of the Owner.
The Contractor's Representative shall attend such meetings at the Contractor's own
cost as and when required and fully co-operate with the Owner and other agencies
involved.

In the event any cf the Works or ac_t'ivity is not likely to be completed withinthe Project
Schedule and for compietion of such work/activity, the Owner and the Contractor may
arrive at new date which may be beyond the Delivery . schedule, this Contract shall
not be construed to be extension in time limit approved by the Owner but shall be

agreed without any prejudice to other terms and conditipns of the Contract.

: 49

Offshore Services Contract



15.

151

15.2

WARRANTY PERIOD

The Contractor warrants that the Works shall be in accordance with the Contract

Documents and be free from defects in design, material and workmanship for a period

of 12 {twelve) calendar months comlmencing immediately upon successful completion of

the Reliability'Run Test. If any Works, activity is undertaken by the Contractor after the
completion of Reliability Run Test for the 6™ Unit, Contractor shall offer a 12 month

Warranty Pericd from the date of successful handing over of such activity.

(@)

(b)

New Works. The Contractor warrants (the "New Works, Warranty") that ail
Works and other materials and components of the Power Plant provided in
connection with the Works shall be new when first installed in the Power
Plant, shall conform to all Requirements.

Materials and Workmanship. The Contractor warrants (the ”Materialé and
Wofkmanship Warranty") that the Works, shall be performed in accordance
with all Requirements, and (i) the Works, shall be free from defects, in
activity, workmanship, and materials; and (ii) the remainder of the Works,
shall be free from defects in systems engineering, Works, , workmanship, and
materials. For purposes of this Article 15.1(b) an item shall be considered
defective if it (i) does not conform to the standards set forth in the Technical
Spec:ifications‘ or the Requirements, including those under the Contract
relating to performance, or (i} is not suitable for its intended use under the
climatic. and range of operating conditions as specified in Technical

Specifications.

This warranty will cover Works only for claims for such defects made during the

Warranty Period,

Limitation on Warranty.

This warranty shall not apply to or include and Contractor shall not be responsible for:

(M

Failure to operate the equipment as per the operatipg manual provided by the
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Contractor:;

(ii)

fallures resulting from abuse, neglect, and/or improper repair outside of
Prudent Engineering Practice:

(iii) failures resulting from unauthorized repair or adjustments;

(iv) damage to parts, fixtures, housings, attachments, and accessory items which
are not part of the Works under the Contract.

15.3 Owner’s Responsibilities under Warranty.

Under this Warranty the Owner is responsible for:

(i) Giving timely notice of a warrantable failure and promptly making the product
available for repair;

(ii) Performance of the required maintenance and use of proper fuel, oil, lubricants,
and coolant:

(ii)Allow Contractor access to all electronic data stored in the electronic control
module at site 10 its personnel;

(iv)Assist Contractor to obtain any possible exemption from taxes, levies, fees, or
other charges under the laws of India.

{v) Provide Contractor with reasonable access to the Power Plant to perform its
obligations in connection with any Equipment Warranties, subject to Owner

fuifil'ling the requirements of the consumers of power from the Power Plant.

15.4 Compliance with Laws, Codes and Standards.

Contractor warrants that the Plant will conform to all those International, Government,
Natibnal, State or Local Laws, Ordinances, Regulations, Codes and Standard s, as
applicable under Technical Specifications.
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18.5

15.6 .

Latent Defects.

The Owner and Contractor hereby agree to mitigate and remedy the defects in the
Works, if any, arising after the Warranty Period, in mutually agreed terms. The
Contractor acknowledges that such latent defects, to the extent not covered under
insurance, would cause significant financial loss to the Owrner and undertakes to
cooperate with the Owner / O & M Contractor to the extent possible for remedy of such
latent defects. This commitment of the Contractor shall be valid till compietion of two
years from the expiry of Warranty Period. In case of any delay in remedying such latent

defects, the procedure as prescribed under Article 15.8, hereinabove shall be followed.

Remedy.

Except as provided in Articles 15.3 and 154, if any Works, works Warranty is
breached during the Warranty Period, Owner's sole remedy and Contractor's sole
liability (subject to Article 15) shall be as se: forth in this Article:

(a) Provide, at site, new, or reconstructed facility to correct the defect. The items

replaced under this warranty become the property of Owner.

(b) Provide reasonable or customary labor (including overtime labor) and technical
direction needed to correct the defect, including tabor to carry out Works if required.
In the event that Contractor desires to ufilize the Owner's site maintenance
personnel / O & M Contractor to effect a repair, at Owner's request Contractor shall
reimburse the Owner / O & M Contractor for the hourly rate of Owner's personnel /
O & M Contractor. In this case Contractor shall provide necessary technical
supervision of Owner's personnel / O & M Contractor.

(c) Provide reasonable trave! expenses for authorized Works, personnel, including

meals, mileage, and lodging, when Contractor chooses to make the repair on-site.

(d) Provide for transportation of the materials to the project Site, including cost of

shipment, insurance, other taxes,

L
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16.

16.1

16.2

(e) Provide special tools for the removal, replacement, reconnection, mounting and
cafibration of the defective components. Special tools, as necessary, may be
borrowed from the Owner's stock on site. Heavy lifting tools, except for those
normally kept by Owner on Site, shall be provided by the Contractor.

Any repaired or replaced Works, work under this warranty shall carry warranties on the
same terms és set forth above, except that the warranty périod shall be for a period of
twelve (12) months from the date of such repair or repiacement or the remainder of the
original Warranty Period, whichever is longer(“Extended Warranty Period”). In any
event the warranty period and Contractor’s responsibilities set forth herein for such re-
performed service or repaired or replacement part shail terminate one (1) year after the
end of the Warranty Period applicable to the item of Equipment in which such repaired

or replacement part was instalied or in which such Works was re-performed.

Contractor acknowledges that failure to make repairs on a timely basis after Owner's
notification of a warrénty claim may cause significant financial loss to the Owner.
Therefore, Contractor shall make repairs in an expeditious manner. If, after notification
of a breach of Works, Warranty, Contractor shall unreasonably delay in diligently
commengcing, continuing or completing the remedy required by this Article 15.6, then
Owner may complete said remedial action, and Contractor shall be liable for all
reasonable and necessary costs, charges, and expenses incurred by Owner in
connection with such remedial action, and shall pay such costs, charges, and

expenses within fifteen (15} Days after receipt of verifiable invoices certified by Owner.
VARIATION/CHANGE ORDERS

The Contractor realizes and acknowledges the nature, magnitude of the Project and
the possibility of Variation/Change order that may arise from time to time and agrees
and ensures that it shall accept all the possible reasonable Variations/ Change order as

may be necessary for the Project to function as a whole.

if any changes required for compietion of the Scope of Work as per Technical
Specifications, the Contractor shall not be entitled to any addition in the Contract Price

or to an extension of time.
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16.3 No alterations, amendments, omissions, suspensions, or variations of the Works
(“VariationfChange Orders”) under the Contract as detailed in the Contract

Documents, shall be made by the Contractor except as directed in writing by the
Engineer.

16.4 The Engineer shall have full powers, subject to the provisions hereinafter contained.
from time to time during the execution of the Contract, by notice or order
(“Variation/Change order”) in writing, to instruct the Contractor to make such
Variations, alterations without prejudice to the contract. Any deviations in the Works
executed shall be rectified by the Contractor without any extra costs.

16.5 If any suggested Variation/Change Order would, in the opinion of the Contractor, if
carried out, prevent him from fulfilling any of his obligatiecns or guarantees under the
Contract, or that the same is beyond the scope of the Contract, or involves a claim for
additional payment, he shall notify the Engineer thereof in writing and shall mark a copy
to the Owner and the Engineer in concurrence with the Owner shall decide whether or
not the same shall be carried out and if the Engineer confirms his instructions,
Contractor's obligations and guarantees shall be modified to such an extent as may be

mutually agreed.

166 If any Variation in Works as per Article 16.4 and/or 16.5 resulis in increase or reduction
of Contract Price, the Parties shall agree, to the extent of any change in the Contract
Price. Any agreed difference in cost occasioned by any such variation shall be added to
or deducted from the Contract Price as the case may be.

16.7  All Change Orders shall be in writing and executed by an authorized representative of
each of Owner and Contractor. Except as otherwise provided in Articie 16.8 & 16.9, no
Changes shall be made except in accordance with a duly issued and fully executed
Change Order. Change in inflation or indexation, exchange rates subject to Article 8.2

will not construe a reason for change order.

16.8 Owner may submit a written request to Contractor to make a Change. Within fifteen
- (15) Days following receipt of such request, or such other period as shall be agreed
upon by the Parties, Contractor and Owner- shall agree upon adjustment to the Scope

of Work, Performance Guaranteed Values. Project Schedule, Contract Price, or other
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16.9

' 16.10

16.11

terms of this The Contract, if any necessitated by the proposed Change and Owner
shall issue a Change Order. The Contractor shall proceed and execute the Change
Order. f Owner elects not to issue any Change COrder, Contractor shall not be
compensated any costs and the Contract Price stands unaltered.

Contractor shall provide Owner with written notice of any condition or event that
Contractor becomes aware of that Coniractor reasonably believes will require a
Change. Such notice must be issued within five (5} Business Days following actual
knowledge of such condition by an officer of Contractor or by management personnel
of Contractor responsible for the performance of the Scope of Work and such notice
shall describe such condition or event in reasonable detail. Within fifteen (15) Business
Days following delivery of such notice, Owner and the Contractor shall decide on the
notified Change. If Owner elects to proceed, Owner shall issue a Change Order and
Contractor shall proceed with the Change Order and the Contractor shall not be
compensated for any additional cost incurred if any, so long as 'thé change is within the
scope of Work. If the Owner elects not to proceed with the Change, the Owner shall
perform the obligations under the Contract as per the Scope of Work specified in the
Contract. The foregoing notwithstanding, Contractor shall not propose or catry any
Chénge Order which keeps the Owner indifferent / neutral on financial terms and
causes any financial loss to the Owner due to changes in this order resulting in defauits
in other Contractual obligations of the Owner.

In the event and to the extent that a Force Majeure affects Contractor’'s ability to meet
the Project Schedule, an adjustment in Project Schedule shall be made by agreement
of Owner and Contractor based on the numbers of days on which the Works is effected.
Contractor shail not be compensated for any additional cost or éxpense incurred due to
the Force Majeure, except to the extent Owner receives insurance proceeds based on
such costs incurred by Contractor, in which event Contractor shall be reimbursed to the
extent of such related proceeds. Any dispute relating to a Force Majeure caused

Change Order may be submitted to dispute resolution pursuant to Article 25.

All claims by Contractor for adjusiments to one or more of the Contract Price, Project
Schedule, and the Performance Guaranteed Values as & result of Changes under this
Article 16 shall be supported by such documentation as is sufficient for the Owner to
determine the accuracy thereof.

g
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17. INDEMNIFICATION

17.1.A Contractor’s indemnity

The Contractor shall protect, defend, indemnify and hold harmless Owner, Lenders
and the O & M Contractor , each of their respective Affiliates, and the agents, officers,
directors, shareholders, employees, permitted successcrs and permitted assigns
‘(each, a "Contractor indemnified Party”), from and against any and all losses, costs,
damages, injuries, liabilities, claims, demands, penalties, interest and causes of action,
including reascnable attorneys’ fees and court costs (collectively, the "Damages”),
directly or indirectly arising out of, resulting from or refated to claims for personal injury
or death, or for damage to or {oss of tangibie property of persons resulting from, or in
connection with, performance or non-performance of the Werks or breach of any term
of the Contract by the Contractor, its Sub-Contractors , including claims regarding
negligence, whether caused in whole or in part by the Contractor, its Sub-Contractors ;
provided, that the Contractor shall not be liable far, and shall not be obligated to
indemnify any Contractor Indemnified Party against, any such claims to the extent such

~claims result from (a) the negligence or wilful misconduct of any Contractor Indemnified
Party or {b) any failure of Owner to perform under the Contract.

17.1.B Owner’s Indemnity.

Owner shall protect, defend, indemnify and hold harmless Contractor, each of its
Affiliaies and the agents, officers, directors, shareholders, employees, permitted
successcrs, and permitted assigns (each, an "Owner Indemnified Party") from and
against Damages, directly or indirectly arising out of, resulting from, or related 1o claims
for personal injury or death, or for damage to or loss of tangible property of persons
resulting from, or in connection with, performance or non-performance by Owner of its
obligations under the Contract or breach of any term of the Contract or its engineering
of, construction of and commissioning of the Power Plant, including such claims -
regarding negligence, whether caused in whole or in part by Owner or any other
Contractor Indemnified Party; provided, that Owner shall not be liable for, and shali not
be obligated to indemnify any Owner Indemnified Party against, any such claims to the

extent such claims result from (a) the negligence or willful misconduct of any Owner Indemnified

FS&" 58

Offshore Services Contract



17.2

17.3

17.4

Party or (b) 'any failure of the Contractor to perform hereunder.

Patent and Copyright indemnification

The Contractor shall protect, defend, indemnify, and hold harmless the Contractor
Indemnified 'Parties from and against ény and all Damages that the Contractor
indemnified Parties may hereafter incur or pay by reason of any claims or suits arising
out of claims of infringement of any domestic or foreign patent rights, copyrights or
other intellectual property, proprietary or-confidential rights with respect to materials
and information used by the Contractor or any Sub Contractor in performing the Works.

Notice and Legal Defense

In the event a Person indemnified pursuant to Articles 17.1or 17.2 above (an
"Indemnified Party") receives notice of any claim or notice of the commencement of
any action, administrative or legal proceeding, or investigation as to which the
Indemnity under which it is indemnified may apply, the Indemnified Party s.hal[ promptly
notify the Indemnifying Party in writing, of such fact. The Indemnifying Party shall
assume on behalf of the Indemnified Party and conduct with due diligence and in good
faith the defense thereof, provided, however, that the Indemnified Party shall have the
right to be represented therein by advisory counsei of its own selection and at its own
expense; and provided further, that if the defendants in any such action include both
the Indemnifying Party and the Indemnified Party and the Parties have reasonably
concluded that there may be legal defenses available to the Indemnified Party that are
different from or additional to, or inconsistent with, those available to the indemnifying
Party, the indemnifying Party shall select separate counsel reasonably satisfactory to
the Indemnified Party to participate in the defense cof such action on the Indemnified
Party’s behalf and at the Indemnifying Party's expense.

Faiture to Defend Action

If any claim, action, proceeding or investigation arises to which any indemnity provided
for in apply, and the Indemnifying Party fails to assume the defense of such claim,
action, proceeding or investigation, then the Indemnified Party may, af the Indemnifying
Party's expense, and without affecting the Indemnifying Party’s obligation tofiIndemnify
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under contest such claim.

17.5 Survival

The provisions of this.ArticIe 17 shal! survive the full performance or termination of the
Contract, as applicable, until the later of (i} the date four (4) years after successful
completion of Performance Guarantee Tests or (ii) the date 4 (four) years after the date
the Contract is terminated.

18. PROPRIETARY INFORMATION

181 The Contractor's Proprietary information at the timé of furnishing confidential or
proprietary information, the Contractor will expressly designate by label, stamp, or
other written communication that the information or documentation furnished is
confidential. |

(a) The Owner agrees (i} to treat such information as confidential, (ii) to restrict the use
of such information to matters relating to Contractor's performance of the -
Contract, and (ili) to restrict access to such information to employees of Owner
and its agents whose access is necessary in the implementation of the Contract.
Confidential Infoermation wiil not be reproducéd without Contractor's prior written
consent, and all copies of written information will be returned to Contractor upon
request except to the extent that such information is. to be retained by Owner

pursuant to the Contract.

(b)  The foregoing restrictions do not apply to information which: (i) is contained in a
printed publication which was released to the public by the Contractor prior to the
date of the Contract; (i) is, or becomes, publicly known otherwise than through a
wrongful act of Owner, its employees, or'agents; (iil) is in possession of Owner, its
employees, or agents prior to receipt from the Contractor, provided that the
person or persons providing the same have not had access to the information
from the Contractor: (iv) is furnished to others by the .Contractor without
restrictions similar to those herein on the right of the receiving party to use or

disclose.
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18.2 The Owner is granted a limited license for any Software delivered by the Contractoer,

whether as item of any Complete P\Iant or separately. Owner is not granted a license for

any other Software. This license allows Owner to:

(@)

Use the Software only on the Plant on which it is installed at the time of delivery or,
if Software is supplied separately, in connection with Compiete Plant supplied by
Contractor. The Owner must obtain a supplementary ficense from Contractor

before using the Software in connection with any other equipment or for any other

purpose.

Make one copy of the Software in machine-readable form solely for backup

purposes. Owner must reproduce on each copy the copyright notice and any other |

proprietary legends that were on the original copy.

Transfer the Software and all rights under this license to another party as part of
the sale of the Complete Plant with which it is used.

The Owner may not distribute copies of the Software to others or electronically
transfer the Software from one computer to another over a network. The Software
contains frade secrets. In order to protect them Owner may not decompile, reverse
engineer, disassembie, or otherwise reduce the Software to a human-perceivable
form. The Owner may not modify, adapt, translate, rent, lease, loan, resell for
profit, distribute, network, or create derivative works based upon the software or

any part thereof.

All Software is protected by the copyright laws of the india. No rights under

copyrights are transferred to Owner, except as specifically provided above.

“Software” means a computer program supplied with the Complete Plant or any
ltem/s thereof, for performance of Complete Plant or such ltem/s including data
recording, storage and retrieval.

19 COMMISSIONING AND ACCEPTANCE TESTS

18.1  The entire Commissioning and Taking Over of the Power Plant is degendent on the
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quality, effectiveness and the successful Cdmmissioning and Taking Over of the
Complete Plant. The Contractor shail ensure that the Scope of Work relating to the
Complete Plant shall be of such quality that it meets the Performance Guaranteed
Values set out herein below,

18.2 The Liguidated Damages for not meeting the Performance Guaranteed Values during
the Performance Guarantee Test shall be assessed and recovered from the
Contractor. Such Liguidated Damages shall be levied, in accordance with the Contract

and shall be without prejudice to all the other conditions of the Contract.

18.3 If the Rejection Criteria specified below are not achieved due to reasons attributable to
Contractor, within 120 days after successful completion of Reliability Run Test, the
Owner at their discretion may reject the Unit/s or accept it after levying and recovering
Liquidated Damages.

184  Any recoveries by the Owner from the Contractor due to shortfall in guaranteed
performance shall be independent of provisions of Articie 20 herein below.

19.5 The Acceptance Tests for the successful Commissioning and Taking Over of the Power

Piant shall comprise of the following:

19.5.1 Trial Run

On comptetion of Works of the Complete Plant, each ltem of the Compiete Plant shall
be thoroughly cleaned and inspected joinfly for correctness and completeness of
instaillation and fitness for acceptability for the Trial Run of the Complete Plant. The list
of tests to be performed prior to the Trial Run shall be determined by the Owner based
on the Manuals furnished by the Contractor. The purpose of this Trial Run is to ensure

integrity of each individual Item for its operation ir the system for Initial Operation.

19.5.2 Initial Operation

After successful Trial Run of al! the individual item/s ali the ltem/s shall be operated -
together as a Unit. The purpose of this Initial Operation is to ensure integrity of all the

Units which comprise the Complete Plant Based on the observations made during

& 60

Offshore Services Contract



Initial Cperation, necessary corrections shall be effected in the Items to ensure proper

integrated operation of the Unit and/or the Complete Plant as the case may be. After

satisfactory compietion of Initial Operation for each ltem, the Unit, the Complete Plant

shall be considered ready for Reliability Run Test. During Initial Operation, any
adjustments /calibrations to the instruments fitted in the Unit/Complete Plant shall be

done in the presence of testing staff of the Owner so as to enable them to familiarize

themselves with its adjustments and maintenance except that the testing staffs of the

Owner are not timely present after the notice of the Contractor.

19.5.3 Reliability Run Test

After satisfactory Initial Operaticn, the Complete Plant shall be put on Reliability Run

Test (RRT) as mentioned in the Technical Specification and as follows:

(a)

RRT of first Unit shall start not later than 37.5 months from Zero Date. RRT of

subsequent Units shall start at 4 months gap (like 41.5 months for second
Unit, 45.5 months for third Unit, etc.).

{s)] Eat_:h Unit RRT shall be conducted within 14 days of operation. Each RRT shal

consist of 72 hours of continuous operation at full load (or any other load at
Owner’s discretion) and further demonstrate operation at various other loads

like 80%, 60%, 40% or any other load mutually agreed. Any minor failure of

- auxiliary equipment {which shalli be set right immediately), which does not

force the Unit shut down, will not be treated as failure of RRT.

Each RRT may have maximum two shut downs of Unit with total hours of

interruption not exceeding 8 hours.

In case total number of hours of interruption of operation exceeds 8 hours,

such RRT shall be treated as unsuccessful.

If RRT of any Unit is not successful based cn above criteria, the Contractor
shall repeat the RRT. In case the Contractor could not conduct RRT
successfully within 38 months, the Contractor shall be liable for Liguidated
Damages (LD) on account of delay.
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However, in case the Contractor could not conduct RRT successfully within
38 months, the Owner would permit one additional RRT without levying LD.
In case of major shut down due to ‘Boiter tube leakage’ in any Unit, the repeat
RRT shall start immediately after repair but not later than 36 hours from the
time of Unit shut down.

In the event such repeat RRT is aiso not successful, the Owner may permit
one more additional RRT without levying LD. In case of major shut down due
to ‘Boiler tube leakage' in any Unit, provided the repeat RRT starts
immediately after repair but not later than 36 hours from the time of Unit shut

down. But, in any Unit not more than two additional RRTs are permitted.

In any case, all the additional RRTs for the total six Units shall not exceed 8
tests. The cost of consumables in such additional tests shall be borne by the
Owner. '

19.5.4 Performance Guarantee Test

19.5.4.1 The Contractor shall carry out Performance Guarantee Tests as per Annexure A

Clause No. 6.00.00 of the Technical Specification/specifications,

The Contractor shall ensure the following performance guarantees for the Power Plant:

Sr.

No.

o Performance
Parameter description

guaranteed Values

Unit GROSS HEAT RATE:-

Unit gross heat rate in kcal / kWh at rated steam
parameters & 0.1 ata as exhaust pressure, with zero
percent make up, at T_NICR condition and at 2239__77
reference ambient parameters as per tender|

specifications

Total auxiiiary power consumption of all auxiliaries at
TMCR condition (%)

}K ' .62
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Sr.

Parameter description

Performance

No. _ guaranteed Values

2 SPM — mg/Nm® (with one field in each gas path out 50
of service)

4 Gross electrical power output a.t Generator terminals 600
(MW)
Boiler steaming capacity at BMCR condition (fph) 2068

Unburnt Carbon in fly ash by weight (%) (Max)

The Contractor guaranteed Turbine cycle Heat Rate as 1950 kcallkWh. The Contractor

agreed to guarantee Unit Gross Heat Rate as 2239.77 kcal/kWh, considering

{minimum) 99.5% piping eﬁiciency. However improved piping efficiency shall be

considered later based on the actual Main steam parameters measured during PG

Test. Formula to be used for calculating piping efficiency shall be { (1 — {ig-it)/ig }x 100

}. where ig i are values of enthalpy of main steam at Boiler outlet & Turbine inlet

respectively. Contractor indicated that piping loss is not considered on BE calculation.
The Unit gross heat rate shall be calculated by the formula, UHR=THR/BE/PE.

19.5.4.2 After satisfactory completion of the Reliability Run Test, the Performance Guarantee

Test shall be conducted on the Complete Plant. The duration of the Performance

Guarantee Test of the Complete Plant at the rated capacity shall be decided by the

Owner on the basis of the Manuals provided by the Contractor._ However, a stability

period of 2 (two) hours before commencement of Performance Guarantee Test and 2

{two} hours test period followed by another 2 (two) hours stable period shall be

maintained, Performance Guarantee Test shall be conducted within 30 (thirty) days of

intimation from the Contractor about the readiness for conducting Performance

Guarantee Test and within 90 (ninety) days of successiul completion of Reliability Run

Test.

19.5.4.3 All the tests shall be binding on- both the Owner and the Contractor to determine the

Complete Plant with the Performance Guarantees.

19.5.4.4 The tests shall be conducted at the specified load conditions or as near the specified

conditions as practicable. The suitable correction curves mutually agreed by the Owner

and the Contractor shall be used.
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19.5.4.5 Any special equipment, tools and tackles required for the successful completion of the
Performance Guarantee Tasts shall be provided by the Contractor free of cost.

18.5.4.6 Should the resuits of these tests show any decrease from guaranteed values, the
Owner shall intimate the Contractor and the Contractor shall replace or repair such Item
of the Complete Plant as required to bring it to meet the guarantees. In such cases, the
Performance Guarantee Tests shall be repeated within 1 (one) month from the date on

which the Unit/s is made ready again for tests.

19.5.4.7 The provisions cutlined in the ASME performance test codes or other International
and Indian appreved equivalents shall generally be used as a guide for all the above

test procedures unless specified otherwise in the Technical Specification.

19.5.4.8 In the event each of the Unit is capable of conducting the Reliability Run Test or
Performance Guarantee Test, but the Contractor is unable to perform the test due to the
reasons not attributable to the Contractor, the portion of the Contract Price due upon
Reliability Run Test or Performance Guarantee Test of the Unit shall be paid to the
Contractor not later than 2 (two) months after the date upon which it was otherwise

available for a Reliability Run or a Performance Guarantee Test.
20. LIQUIDATED DAMAGES
20.1 Ligquidated Damages for Delay {Delay Liquidated Damages)

20.1.1 All the Works shall be started and completed in accordance with the Project Schedule
as per Article 4.12

20.1.2 Subject to Article 4.12, no necessity for an extension of time is anticipated, but if
untoward or extraordinary circumstances arise beyond the conirol of the Contractor,
Owner should entitie the Contractor to a reasonable extension of time, such extension
may be granted but shall not operate to relieve the Contractor of any of the Contractor's

obligations under the Contract.

20.1.3The Contractor shall promptly notify the Owner any event of conditions which might
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delay the completion of Works in accordance with the Delivery Schedule and the steps
being taken to remedy such situation. '

20.1.4 The time stipulated in the Project Schedule for the completion of the Reliability Run Test
shall be deemed to be the essence of the Contract. In the event, the Contractor fails to
complete the Reliability Run Test of the Unit and/or the Complete Plant, as the case
may be, within the time period specified in it, it shall be viewed seriously and the
Contractor shall be bound to pay the Owner Liquidated Damages as stated herein.
The Owner may, without prejudice to any method of recovery, deduct the amount for
such damages from any amounts due or which may become due to the Contractor. In
the event any extension of time is granted by the Owner, in writing, for the Reliability
Run Test according to the provisicn of 19.5.3 above, the Liguidated Damages shall be
applicable for any further delay beyond such extended period.

20.1.51f the Contractor fails to achieve Reliability Run Test of the Unit/s within the time period
specified within Guaranteed Completion Date due to reasons attributable to the
Contractor, the Owner shall tevy Liquidated Damages and not as a penalty, equivalent
to 0.5% (Zero point five percent) of Unit Price of the Complete Plant {excluding taxes
and duties) per week (7 days) of delay or part thereof of each Unit subject to the
maximum 10% of the Unit Price for Worké of the Compiete Plant {excluding taxes and
duties) .

20.1.6 The provision of Liquidated Damages as stipulated above or wherever stipulated is to
be viewed in strict sense as any delay in executing the Works as stipuiated will result in
considerable cost overrun for the Owner, and as such these Clauses will be a deterrent
to the Contractor from delays being caused. Accordingly, the Liquidated Damages
would be levied by the Owner and beconﬁe applicable once the delay on the part of
Contractor has been estabiished.

20.1.7 The payment or deduction of any sums under the provisions of this Articie shall not
relieve the Contractor from the obligations to complete the Works or from the other
obligations the Contractor has to complete the Works or from the other obligations the
Contractor has under the Contract of providing supervision during erection, testing and

commissioning. %
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20.1.8 For the purpose of deciding the amount of the Liquidated Damages on the Contract, the

Contract Price shall be considered. Further, Liquidated Damages for each Unit shall be

levied sepafately.

20.2 Liquidated Damages for Poor Performance (Performance Liquidated Damages)

20.2.1 The Contractor shall furnish Performance Guarantees in accordance with Sub-article

19.5.4.1. These guarantees shall be met by the Contractor.

20.2.2 The Liguidated Damages for not meeting the Performance Guaranteed Values during

the Performance Guarantee Tests shall be assessed and recovered from the

Contractor as under.

Liquidated damages towards shortfall in Performance Parameters:

Sr.
No.

Variation Factor

Liguidated Damages for shortfall in

performance

Unit Gross Heat Rate:-

Unit gross heat rate in kcal / kKWh at
rated steam parameters & 0.1 ata as
exhaust pressure, with zerc percent
make up, at TMCR conditicn and at
reference ambient parameters as per

Technical Specifications.

Unit Gross Heat rate — USD
717.72 per kcal / KWh or part
thereof of increase in heat rate

from guaranteed value.

Total auxiliary power consumption of all

auxiliaries at TMCR condition (%)

USD 3.74 per kW (or part thereof)

of increase in guaranteed value.

Unit Gross electrical power output at

Generator terminals (MW)

USD 3.74 for every kW or part
thereof by which output determined
during the tests falls short of

guaranteed rated output

Each Boiler steaming capacity at BMCR
condition (tph) '

USD 107.66 for each one tonne/hr,
or part thereof decrease in steam

generating capacity.

. Unburnt Carbon in fly ash by weight (%)

USD 747.62 for every 1% { or part
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Sr. o Liquidated Damages for shortfall in
Variation Factor

No. ' performance

thereof) increase of unburnt
Carbon in fly ash beyond the
guaranteed value:

For Ex. Guaranteed value is 1.5%.

Actual value is 1.8%.

LD value shall be = {(1.9-1.5) X
USD 747.62 = USD 299.05

The Performance Guarantee test shall be conducted separately for each Unit and also
for the first three Units together and the subsequent three Unifs together for measuring
the Gross Guaranteed electrical power output at Generator terminals for the respective
three Units (MW) and corresponding guaranteed auxiliary power consumption.

20.2.3The aggregate liability under Performance Liquidated Damages shall not exceed 10% of
the Contract Price (excluding taxes and duties).

20.2.4 The PG tests shall be witnessed & the results shall be approved by Owner’s engineers.

20.2.5 Noise Level Guarantees

The Contractor shall guarantee the noise level of any equipment in the Power Plant not
to exceed the limits specified below, unless otherwise indicated elsewhere in the tender
specifications. :

Criterion Guaranteed Value

Noise Pressure| Average 85 dB(A) at 1m distance measured at 1.5m above

Level ' ground in a free field condition

No Liquidated damages/Rejection shall be applied on the increase in the Noise level
beyond guaranteed values. Contractor shall take necessary measures and to attenuate

the noise levels within the limits specified.
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20.2.6 The Liguidated Damages indicated above are in addition to the Liquidated Damages as
stipulated in Article 20.1. The Liquidated Damages indicated above shall be levied for
each Unit separately. '

The overail cap for Performance Liquidated Damages shall be 10% of Contract Price
{excluding taxes and duties).

20.2.7 The overall aggregate liability under the Contract for Delay Liquidated Damages and
Performance Liquidated Damages shall not exceed 17.5% of the Contract Price
{excluding taxes and duties).

20.2.8 If the performance shortfall is such that the shortfall exceeds Rejection Criteria as given
below | in Article 21.2, then the Owner will be entitied at the Owner's own discretion to
reject the Item, Unit and/or the entire Complete Plant as the case may be, terminate the
Contract and recover from the Contractor any loss the Owner has suffered.

20.3 Set-off; Payment of Liquidated Damages

Owner, whether original or assignee, shall at Owner's discretion, (a) subject to set-off
against any undisputed amount that is due and dwing by Owner to Contractor, though
running bills and/for (b} liquidate the Performance Bank Guarantee. The Coniracter shall
replace the Performance Bank Guarantee for the required quantum under Aricle 9.5.1

. for maintaining the Bank Guarantee during the Warranty period,
21. REJECTION OF WORKS

21.1 If the Contractor fails to demonstrate to the Owner, the performance guarantees, subject
to the tolerance(s)/limits agreed hereinbelow, and as is recorded during the first PG test
carried out as per Annexure A Clause No. 6.00.00 of the Technical
Specification/specifications, the Contractor shall be given a further period of 30 days
subsequent to the first PG test to make corrections and conduct any retest. In the event of
failure of the Contractor to demonstrate the performance parameters even during such re-
tests, the service for particular equipment(s) under the Scope of Works will stand rejected.
In case the said Works could not be rectified, the said Works will have to be replaced at
site, within reasonable time, at no extra cost basis {o the Owner.
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21.2

21.3

22

22.1

22.2

Rejection Criteria of Off-shore Works of the Power Plant:

The Owner may reject complete or any part of the Off-shore Works under any of the
following circumstances:

a) Output: Shortfall in excess of 5% in guaranteed output (of all major equipments
and complete Power Plant).

b) ' Auxiliary power Consumption: In excess of 5% over the guaranteed auxiiiary

power cdnsumption value.
c) Unit Gross Heat Rate: In excess of 5% over the guaranteed value.
d) Emission Level: In excess of guaranteed Emission level value.
e) Unburnt Carbon in fly ash % by weight; in excess of 2%.
Payment after Rejection _

If the Owner exercises the option to reject the equipment on the basis of the rejection
criteria as stated above then the Owner shall be entitied to all the payments made by
Owner to Contractor in reference to the Contract and other allied payments related to the
Contract.

FINAL ACCEPTANCE

On successful completion of the Acceptance Tests as specified in Sub-article 19 herein
above the Owner shall give the Contractor a Final Acceptance Certificate indicating the
daté from which the Complete Plant or Unit/s thereof has been successfully
Commissioned.

On conducting the. Performance Guaraniee Test, if it is established by the Owner as
per contract guarantees that each Item, Unit and the Complete Plant is performing as

specified in the Technical Specifications, the Owner shall issue to the Contractor a
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223

23.

23.1

Final Acceptance Certificate.

Such a Final Acceptance Certificate shall be given within 30 {thirty) days after
satisfactory compietion of the Performance Guarantee Test and shall not be

unreasonably withheld nor will the Owner delay the issuance thereof on account of

~minor omissions or defects which do not affect the safe and reliable operation and/or

cause any risk to the Complete Plant. The Final Acceptance Certificate shall, however,
not relieve the Contractor of any of his obligations which otherwise survive by the terms
and conditions of the Contract. |

FORCE MAJEURE

Definition of "Force Majeure”

“Force Majeure" shall mean any event or circumstance or combination of events or

circumstances beyond the reasonable ¢ontrol of Contractor and Owner which, or the

effects of which, materially and adversely affects the performance by that Party of its
obligations under or pursuant to the Contract.

Without limiting the generality of the foregoing. "Force Majeure" hereunder shall include
each of the following events and circumstances, including but not limited to, but only to
the extent that each satisfies the above requirements:

(i) certain political events;

(a) anyact of war (whether declared or undeclared), invasion, armed conflict or
act of foreign enemy, blockade, embargo, revolution, riot, insurrection, civil

commotion, act of terrorism, or sabotage;
(b) radioactive contamination or ionizing radiation; and

(c) strikes, lockouts or other generalized labcr action oceurring in India
(excluding such events which are site specific and attributable to the
Contractor and or sub Contractor) or works {o rule or go-slows that are

widespread or naticnwide or that are of a pelitical nature, such as, labor
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(ii)

(iii)

(iv)

v)

{vi)

actions associated with or directed against a political party, or those that
are directed against Owner or Contractor as a part of a broader pattern of
labor actions against companies or facilities in India or in China:

(d)  non availability of Fuel, raw water or start-up Power provisioning of which is

under Owner Obligation, due toforce majeure events.
any legislation, law, directive, regulation, rule, decree, order, restraint or other
action {inciuding expropriation or compulsory acquisition of the Power Station)
by the Govt. of India , Govt. of Chhattisgarh or any Competent Authority;
the foII'ow'fng uncontrollable events: (A) fightening, fire, earthquake, flood,
cyclone, typhoon, or tornado. or similar cataclysmic event; (B) explosion or
chemical contamination; and {C} epidemic or plague;
marine and iand transportation accident;

fire or explosion, except as may be attributable to Contractor;

air crash or ship wreck.

Notwithstanding the foregoing, Force Majeure shall expressly not include conditions

caused by the negfigence or wrongful acts of the Party claiming Force Majeure. Force

Majeure shall also expressly not include the following conditions, except and to the

extent that the following conditions result directly from Force Majeure:

(i)

(ii)

(iif)

late delivery to Owner of machinery, Equipment, materials, spare parts or

consumables;

a delay in the performance of Contractor to comply with, and complete, the
obligations specified in the Contract in a timely manner;

normal wear and tear or random flaws in materials and Equipment or

breakdowns in Equipment; and
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(iv) the ability of a Party to pay any monies due pursuant to the Contract.

23.2 Procedure for Force Majeure

(a)

If by reason of Force Majeure a Party is wholly or partially unable fo carry out its
obligations under the Contract, the affected Party shall {(a) give the other Party
notice of such Force Majeure as soon as. reasonably practicable, and (b) give
the other Party a second notice, d'escribing the Force Majeure in reasonable
detail and, to the extent that can be reasonably determined at the time of the
second notice, providing an evaluation of the obligations affected (including the
anticipated effect on critical activities (if the Force Majeure is ongoing) or actual
effect {if the Force Majeure has ended)), a preliminary estimate of the period of
time that the affected Party will be unable to perform the obligations, and other
relevant matters as soon as practicable, but in any event, not later th.an the later .
of (i) seven (7) Business Days after the initial notice of the occurrence of the
Force Majeure is given by the affected Party; or (i) twenty-four (24) hours after
the resumption of any means of providing such notice between the Contractor
and the Owner. When appropriate or when reasonably reguested to do so by
the other Party, the affected Pa.rty shail provide further notices to the other
Party more fully describing the Force Majeure and its cause{s) and providing or
updating information relating to the efforts of the affected Party to avoid and/or
to mitigate the effect(s) thereof and estimate, to the extent practicable, the time
that the affected Party reasonably expects it will be unable to carry out any of its
affected obligations due to the Force Majeure. The affected Party shall also
provide notice to the other Party of (A) the cessation of the Force Majeure and
{B) the affected Party’s ability to recommence performance of its obligations
under the Contract by reason of the cessation of the Force Majeure as soon as
possible, but in no event later than seven (7) Business Days after the
occurrence of each of (A) and (B) above.

The affected Party shall use all commercially reasonable efforts to mitigate the
effects of Force Majeure, including (A) minimizing Delivery Schedule delays, (B)
limiting/reducing property damage to the Power Plant, and {C) minimizing the
Parties’ cost of compliance with the terms and conditicns set forth in the
Contract.
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23.3

23.4

Failure to Provide Notice

Failure by the affected Party tc give written notice of a Force Majeure to the other Party
within the period required by Article 23.2 shall not prevent the affected Party from
giving such notice at a later time; provided, however, that in such case the affected
Party shall not be excused pursuant to Article 23.4 for any failure or delay in complying
with its obligations under or pursuant to the Contract until such notice has been given.
If said notice is given within the period required by Arlicte 23.2(a), the affected Party
shall be excused for such failure or delay pursuant to Aricle 23.4 from the date of

commencement of the relevant Force Majeure.

Excused Performance

So long as the affected Party has at all times since the occurrence of Force Majeure
complied with the obligations of Article 23.2(b) and continues tc so comply, then the
affected Party shall not be liable for any failure or delay in performing its obligations
under or pursuant tc the Contract, and any performance deadline that the affected
Party is obligated to meet under the Contract, including the Guaranteed Completicn
Date shall be extended, one (1) day for a disruption / delay of one (1) day; provided
that:

(&) The period of nen-performance or Guaranteed Completion Date extension shall
be of no greater scope and of nc longer duration than is required due to the

Force Majeure, including time for demobilization, remobilization.

)] Unless otherwise agreed to by Owner in writing, in cases where Contractor is .

the affected Party, Contractor shall continue to perform the Works in good faith
and with due diligence and use all reasonable efforts to (i) limit and remedy its
inability to perform during and after the Farce Majeure, and (ii) to complete the
Scope of Work in accordance with the Delivery Schedule, as revised.

(c) It is the duty of the claiming Party to demonstrate through reasonable
documentation afl the elements of Force Majeure including but not limited to (i)
specific action taken to work around or mitigate the impact, (ii) data in support
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of its claim, including as necessary specific event dates, directions, logic and
schedule fioat to support the claim and (iii) specific cause for the claim of Force
Majeure and to provide written documentation of such proof to the cther Party
'as soon as reasonably possible. In the case of fire or explosion, the Party
claiming Force Majeure must also provide, upon request of the other Party,
documentation as to the cause of the fire or explosion and a statement as to the
basis for believing such fire or explosion was not caused by the intentional or
negligent acts of the Party claiming Force Majeure. A Party is not required to

grant a request for Force Majeure until such documentation has been supplied.

23.5 Termination for Force Majeure.

24

24.1

Notwithstanding anything contained in this Article 23 to the contrary, if either Party is
rendered unable to pe'rform its obligations hereunder, in whole or in substantial part,
because of a Force Majeure lasting for a period of one hundred and twenty (120)
consecutive Days or more, either Party shall have the option of terminating the
Contract, exercisable by giving thirty (30) Days’ written notice to the other Party, at any
time after such Force Majeure has continued for a period of cne hundred and twenty
{120} consecutive Days and prior to the performance or resumption of performance by
the Party claiming Force Majeure. Any termination under this Article 23.5 shall be
handled in accordance with the procedures set forth in Article 24.6 for a termination of

the Contract.
EVENTS OF DEFAULT, TERMINATION ANP SUSPENSION
Contractor Event of Default

A "Contractor Event of Default" under the Contract shall be deemed to exist upen the

occurrence of any one or more of the following events:
(@)  Faiture by Contractor to (i) make payment of any undisputed amcunts due to
Owner under the Contract, or (ii) timely submission of a Advance Bank

Guarantee as required for Performance Security under the Contract;

{b) Contractor is in breach of any materiai provision of the Contract, other than a
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breach constituting a Contractor Event of Default under subsection (a)
immediately above, including any violation of any Requirement, if (i) such
breach continues for a peried of thirty (30) Days after notice of such breach or
(i} if Contractor shall commence within such thity (30) Days and shall
thereafter proceed with ail due diligence to cure such breach, such breach is
not cured within such longer period as shall be necessary for Contractor to cure
the same with all due diligence, such longer period not to exceed forty five (45)
Days after notice;

{c} Contractor files, or consent to the filing against it of, a petition for relief or
reorganization or arrangement or any other petition in bankruptcy, for liguidation
or to take advantage of any bankruptcy or insclvency law of any jurisdiction; or
Contractor makes an assignment for the benefit of its creditors’ or Contractor
consents to the appointment of a custedian, receiver, frustee, or other officer
with similar powers, for substantially all its property, or be adjudicated insolvent;
or an order for relief shall be entéred against Contractor in any case or
proceeding for liquidation or recrganization or otherwise to take advantage of
any bankruptcy or insolvency law of any jurisdiction, or ordering the dissolution,
winding up or liquidation of all or any part of Contractor's property; or any
petition for any such relief is filed against Contractor; or any reconstruction or
amalgamation where by the resultant entity does not assume the cobligations
under the Contract;

(d)  Failure to achieve the dates for completion of successful Reliability Run Test
and F_’er"formance Guarantee Tests and guarantee parameters within 150 days

from respective stipulated completion date;,

(e}  Contracter abandons the Works and such abandonment on an aggregate basis
exceeds sixty (60) Days.

24.2 Owner Event of Default

A "Owner Event of Default" under the Contract shall be deemed to exist upon the

occurrence of any one ar more of the following events:

-
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{a) Failure by Ownér to (i) make payment of any undisputed amounis due to

te)

Contractor under the Contract, or failure continues for a period of thirty (30)
Days after written notice of such nonpayment from Contractor to Owner

provided, any amount disputed by Owner must be disputed in good faith;

Owner is in breach of any material provision of the Contract, other than a
breach constituting an- Owner Event of Default under subsection {(a)
immediately above, (i) if such breach continues for a period of thirty (30) Days
after notice of such breach to Owner and Lender or (ii} f Qwner, or Lender
shall commence within such thirty (30} Days and shall thereafter proceed with
all due diligence to cure such breach, such breach is not cured within such
longer period as shall be necessary for such Person to cure the same with all
due diligence, such longer period not to exceed forty five (45) Days after
notice; or

Owner files, or consents to the filing against it of, a petition for relief or
reorganization or arrangement or any other petition in bankruptey, for fiquidation
or to také advantage of any bankruptcy or insolvency law of any jurisdiction; or
Owner consents to the appointment of a cusiodian, receiver, trustee, or other
officer with similar powers, for substantially all its property, or be adjudicated
insclvent; or an order for retief shall be entered against Owner in any case or
proceeding for liquidation or reorganization or otherwise to take advantage of
any bankruptcy or insolvency law of any jurisdiction, or ordering the dissolution,
winding up or liquidation of all or any part of Owner’s property; or any petition

for any such relief is filed against Owner or any reconstruction or amalgamation

~ where by the resultant entity does not assume the obligations under the

Contract.

24.3 Remedies for Breach

(@)

- Subject to Articles 23.2, upon the occurrence and during the continuation of any

Contractor Event of Default, Owner may give written notice to Contractor
specifying such Contractor Event of Default; and Owner shall have the right, at
Owner's election, to terminate the Contract and/or, subject to Article 28, sue

Contracter for damages and/or injunctive or other equitable relief arising in
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connection with such Contractor Event of Default or pursue any other remedy to

which it is entitled under either law or equity.'

{b) Upon the occurrence and during the continuation of any Owner Event of
Default, Contractor may give written notice to Owner, specifying such Owner
Event of Default; and thereafter Contractor shall have the right, at Contractor's
election, to terminate the Contract and/or, subject to Article 28, sue Owner for
damages and/or injunctive or other equitable relief arising in connection with
such Owner Event of Defaulf or pursue any other remedy to which it is entitted
under either law or equity. Notwithstanding the foregoing, Contractor shall
pursue nc remedy against Owner without first (i) giving Lender a second notice
(in addition to that set forth in Article 24.2) specifying the nature of the Owner
Event of Default, and (ii) allowing Lender sixty (60} Days after the receipt of said
second notice in which to either cure the Owner Event of Default or assume
Owner's obligations under the Contract. f Lender assumes the Contract,
Contractor shall treat the assumption as if it were a fresh notice to Owner under
Article 24.2, shall give the assuming party all of Owner’s rights to cure under
such Article 24.2 and shall perform all obligations herein for the benefit of the
assuming party as if for Owner. Without the prejudice to Article 24.7, despite
the existence of a Owner Event of Default. Contractor shall expeditiously
continue with its performance of the Scope of Work until such time as it is

allowed to exercise its remedies under this paragraph.

(c) If Owner elects to terminate the Contract pursuant to a Contractor Event of
Default, Contractor shall provide Owner and Lender, at Contractor's expense,
with the right to continue o use any and all patented and/or proprietary
information (subject to reasonable proprietary restrictions, including, without
limitations, confidentiality agreements and agreements which iimit the use of the
information to the complétion of the Power Plant) reasonably necessary to
complete and/or operate the Power Plant, provided that such information (i)
shall be used. onty for purposes of completing and/or operating the Power Plant
and not for any other purpose, and {ii) shail not be distributed to any Persons
other than those who need to know such information in order to complete an/or
6perate the Power Plant. Owner shall be required to mitigate reasonably the

cost for completion of such Works but may make such expenditures as in
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Owner's reasonable judgment will best accomplish the timely completion of the
Power Plant; provided, Owner shall not be required or expected to mitigate any
such costs by breaching, terminating, repudiating or renegotiating any
agreement entered into between Contractor and any Sub Contractor (including,
without limitation, any Sub Contractor that is an Affiliate of Owner). Contractor
shall be entitled to receive any further payments under the Contract only as
provided in Article 24.3(f).

[f Owner elects to terminate the Contract pursuant to a Contractor Event of
Default, the Cwner shall, without prejudice to any other right he may have under
the Contract. shall be free to use the equipment of the Contractor for the
purpose of completion of Works (without being responsible for any wear and
tear to the eguipment), which the Contractor shall allow without any hindrance
and (ii) if the termination be due o reason{s) mentiocned in Article 24.1(d), be
entitied to have the RRT and/or PGT performed by any reliabie third party of its
choice, recover the costs thereof from the Contractor, bind the Contractor by
the results achieved thereby and consider the same for the purpose of levy of
Delay Liguidated Damages and Performance Liquidated Damages , as
applicable, pursuant to Article 20.

If Owner elects to terminate the Contract upon a Coentracter Event of Default,
Contractor shall, at Owner's request and at Contractor's expense, perform the
following Works, .in addition to those required under Article 24.3(c) and (d},
relating to the Works sc affected:

(i)  deliver to Owner all information as may be requested by Owner that is
reasonably necessary for the completion of the Works and/or, to the
extent such information was to be provided as part of the Works,

reasonably necessary to the operétion of the Power Plant, and

(i) render services requested by Owner and reasonably necessary for the

completicn and operation of the Power Plant.

(i) compensate the Owner for all financial losses suffered , other than

consequential damages, limited to value of the contract, Subject to Article
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24 3(g), if Owner terminates the Contract pursuant to a Contractor Event
of Default, Owner shall pay tc Contractor as a “Termination Payment
under Contractor Defauit”.

(ivy  final payment an amount equal to the value of that portion of the
- Equipment delivered to the Delivery Point prior to termination to the
extent not already paid for by Qwner.

(v)  all payments due towards material / Equipment which is ready but not
delivered at the delivery point. The payment on such material/ Equipment
will be released on delivery at delivery point.

The amounts payable to the Contractor on the above items shall be upon
Contractor providing adequate proof of documentation relating to delivery of the
said items at delivery point. In any case of disagreement on the specific price
and. amount ¢of completion / Fitness of use of such delivered items, the
certification by Lenders Engineer shall be taken as conclusive subject tc and in
accordance with the contract. Such payment shall be the sole and exclusive
liability of Owner, and Contractor's sole remaining compensation and
reimbursement under the Contract. The Owner shall be entitled to retain
payments to the Contractor and apply the batance which may otherwise be due
to the Contractor for completion of the Works. The Owner shall be entitled to
recover any excess amount expended, over and above the balance amount, on
the execution of Works. Such excess amount shall be over and above the
Liquidated Damages as per terms of the Contract. The Centractor shall make
all the payments due to the Owner within thirty (30) days after Owner gives

Contractor notice of the amounts due from the Contractor.

If Owner terminates the Contract pursuant to a Contractor Event of Default,
then as soon as practicable after Owner has received all Works that were
intended to be rendered under the Contract as part of the Scope of Work,
Owner shall determine the total reasonable and necessary expense incurred
and accrued in completing the Works. including all amounts charged by any
substitute provider of Works to finish the Scope of Works and additional

reasonable and necessary overhead incurred and accrued by Owner to effect

I -
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(h)

such takeover and to complete the Scope of Works. If the total reasonable and
necessary expenses incurred by Owner in completing the Works exceeds the
balance of the Contract Price unpaid at the time of the Contractor Event of
Defauit, then Contractor shall be liable for and shall pay to Owner the amount of
such excess within thirty {30) Days following receipt of Owner's demand for
such payment; provided, that Contracter's liability shall be subject to (and
limited by) Article 15.

If Contractor terminates the Contract pursuant to a Owner Event of Default,
Owner shall pay to Contracior as a final payment an amount equal to the sum
of (i} amount payable for any Works completed with price specified in the
Contract and {ii) expenses incurred in relation to the services ordered for the
Project, rendered to the Owner ; (iii) cost for the Contractor to demobilize from
the site the temporary facilities and send them back home; (iv) cost for
demobilization of personnel employed solely for the Project at the date of
termination.The Contractor shall raise a substantiated invoice (subject to
satisfaction of the Owner, who may choose to have the same cettified by the
Lenders Engineer and whose certification subject to and in accordance with the
contract shall be final of any such Equipment, as “Termination Payment under

Owner's Default”.

With respect to any Owner Event of Default or Contractor Event of Default
arising out of a iate payment, besides the due amount, the remedy for such
Event of Default shall be the interest on the overdue amount accruing at the
stipulated Rate from and after the day the payment became overdue until the
day it is paid.

24.4 Termination by Contractor under Special Circumstances

(@)

Rights. If, and only if, Owner abandons or suspends the Contract for a period
more than 90 days .as per Article 24.7, Contractor may terminate the Contract in
whole or in part at any time by written notice thereof 1o Owner. Upon such
notice, the Contractor shall, unless the notice mentions otherwise: (i)
immediately discontinue the Sevices on the date and to the extent spécified in

such notice; (i) place no further orders or subcontracts for Equipment or
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materials required for the Works; (iii} promptly make every reasonabie effort to
procure canceliation upon terms reascnably satisfactory to Owner of alf orders,
subcontracts and rental agreements to the extent they relate to the performance
of the Scope of Works that is discontinued; and {iv) thereafter execute only that
portion of the Scope of Works as may be necessary to preserve and to protect

Equipment at the Site or in transit thereto.

(b} Payments for such tern}ination under this Article 24 .4 shall be made to Contracior

within Forty Five {45) Days after Owner's receipt of a substantiated invoice
{subject to satisfaction of the Owner, who may choose to have the same
certified by the Lenders Engineer and whose certification subject to and in
accordance with the contract shall be final of any such Works, as “Termination
Payment under Special Circumstances”. The substantiated invoice will be for
an amount equal tc the sum of (i) amount payable for any Works finished with
price specified in the Contract and (ii) expenses incurred in relation to the
Works ordered for the Project,= ; (iii) cost for demobilization of personnel
employed solely for the Project at the date of termination, provided however,

that the title of the Documentation will be passed on to the Owner.

24.5 Termination for Owner’s Convenience |

(a}

The Owner may for its own convenience terminate the Contract, in full or part
any time upon 80 days notice to the Contractor specifying the details of such
termination and effective date of termination. Upon such notice, Contractor
shall, unless the notice mentions otherwise: (i) immediately discontinue such
part of Services on the date and to the extent specified in such notice; {ii} place
no further orders or subcontracts for part of Works; (iii) promptly make every
reasonabie effort to procure cancellation upon terms reasonably satisfactory to
Owner of such orders, subcontracts and rental agreements to the extent they
relate to the performance of such Scope of Works that is terminated; and (iv)
thereafter execute only that portion of the Scope of Works that is not

terminated.

Payments for such termination under this Article 24.4 shali be made to

Contractor within Forty Five (45) Days after Owper's receipt of a substantiated
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invoice (subject to satisfaction of the Owner, who shall choose the Lenders
Engineer for due ceriification) of any such Works as “Termination Payment
upon Owner Convenience”. The substantiated invoice will be for an amount
equal to the sum of (i) amount payable for any Works finished with price
specified in the Contract and (ii} expenses incurred in relation to the Work
ordered for the Project,; (iii) cost for demobilization of personnel employed
solely for the Project at the date of termination, provided however, that the

ownership of documentation will be passed on to the Owner.

24.6 Termination upon Prolonged .Force Majeure

24.7

(a)

(b)

If, and only if, the Contract is terminated as per orovisions of Article 23.5
Ccentractor shall be entitled as a final payment ("Te_rmination Payment under
Force Majeure™) an amount equal to the sum of (i} amount payable for any
Works finished with price specified in the Contract and (i) expenses incurred in
relation to the Works ordered for the Project,; (iii); cost for demebilization of
personnel employed solely for the Project at the date of termination, provided
however, that the title of Documentation will be passed cn to the Qwner. The |
Contractor shall raise a substantiated invoice subject to satisfaction of the
Owner, who may choose to have the same certified by the Lenders Engineer
and whose certification subject to and in accordance with the contract shall be

final of any such Works, as “Termination Payment under Force Majetirg”.

Upon such termination, the Contractor shall cease and cancel alt activities related

to the scope.

Suspension of the Work

(@)

General. Owner may at any time or from time to time, and for any reason,
suspend the Works or any portion thereof by giving ten {10} Business Days
prior notice to Contractor {(a "Suspension Notice”). Such suspension shall
continue for the period (the "Suspension Pericd") specified in the Suspension
Notice: provided, however, the aggregate duration of all Suspension Pericds
shall not exceed 90 Days. At any time after the effective date of the

suspension, Owner may require the Contractor to tesume the Works.
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(b)  Extension of Time. In the case of any suspension under this Article 24.7,
Guaranteed Completion Date for performance by Contractor shall be exiended
by one Day for each Day of the Suspension Period the Parties acknowledge
that the time required for subsequent completion of the Works may exceed the
number of days of suspension or delay due to Contractor's scheduling
constraints and the time required for demobilization and remobilization of the
Works effort. |

(9] Compensation to the Contractor. In the event that suspension is solely
aftributable to the Owner, any necessary and demonstrable costs incurred by
the Contractor as a result of such suspension of the Works shall be paid by the
Owner, provided the cosis are sustained te the satisfaction of the Owner

Engineer subject to and in accordance with the contract.

(d)  Suspension arising out of Contractor / Othe- Contractor defaults. The Owner
shall not be liable and respeonsible for any suspension or delay arising out of
default due to the Contractor, its Sub Contractors and other Contractors. No
compensation shall be paid to the Contractor due to Suspensicn under this
Article.

(e}  Suspension arising out of Owner defaults. If the Owner fails to pay to the
Contractor any undisputed payment and such failure continues for 60 (sixty)
days after written notice thereof has been given to the Owner by the Contrastor,
then the Contractor may suspend any Works or part thereof. After the payment
is made, the Contractor shall resume the Works.

(i ~ Special Suspensicn Provisions. If a suspension is more than ninety (90) Days
in duration, Owner will pay Contractor pro rata for the portion of the Works
compieted when the suspension was notified.

(9) Termination. If the suspension continues for an aggregate period exceeding
120 Days, due to reasons solely aitributable to Owner, the Contract shall be
terminated. Any termination under this Aricle 23.7 shall be handled in

accordance with the procedures set forth in Article 24.4 for a termination of the
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25,

25.1

25.2

25.3

Contract.
DISPUTE RESOLUTION

General Provisions

Every dispute of any kind or nature between the Parties arising out of or in connection
with the Contract (each a "Dispute”) shall be resclved in accordance with this Article, to
the extent permitted by the faws governing the interpretaticn and enforcement of the
Contract. All dispute resolution proceedings provided hereunder shall be conducted in
the English language.

Referral to Senior Management

Upon the occurrence of a Dispute, either Party may deliver a written notice to the other
Party requesting that the Dispute be referred o the senior management of the Parties.
Ahy such notice shall include the names of the sznior management of the Party
nominated to attempt to resolve the Dispute, and a schedute of their avaitability during
the twenty (20) Day period following the date of the notice. Any such notice shali be
delivered within a reasonable time after the Dispute arises, but in no event shall it be
delivered later than thirty (3C) Days. Within seven (7, Business Days after receipt of a
written notice pursuant to this Article 25.2, the other Pariy skall provide a written notice
to the requesting Party indicating the names of the senior management of the Party
nominated to attempt to resolve the Dispute, and a schedule of their availability during
the remainder of the twenty (20) Days pericd following the date of the notice. During
the remainder of the twenty (20) Days period following delivery of the notice, the
nominated members of the senior management of the Parties shall meet as frequently

as necessary, and shall attempt in good faith to resclve the Dispute.

Technical Disputes

(a) In the event of a Dispute between the Parties that both Parties mutually agree
in writing is a dispute of a technical nature {a "Technical Dispute"), then the
Parties shall appoint a technical expert (the "Technical Expert”), to resoive the

Technicat Dispute. If the Parties are unable to agree to the appointment of the
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Technical Expert, then eéch Party shali choose an expert and the two (2)
experts shall choose the Technical Expert jointly. Once appointed the
Technical Expert shall {i) render his decision n writng with full reasons within
thirty (30} Days after the date of his appeintment, (i) promptly fix a reasonable
time and place for recejving representations, submissions, or information from
the Parties, and (iii) issue directions to th= Parties fzr the proper conduct of his

determination and any hearing.

The Parties shall provide the Technical Expert with all evidence and information
within their respective possession or control (i) that the Technical Expert may
consider necessary for determining the Techn cal Dispute or (i) that is relévaht
to and bears upon the matter to be determined, regardless of whether the
Technical Expert or the other Party is aware of such relevant evidence or

information.

{b) Each Party may appoint such lawyers, consultants, and advisers as it feels
appropriate to assist the Technical Expert in his determination and to present
their respective cases, _provide'd that the Paries shall cooperate and seek to
narrow and limit the issues to be determined. If within thirty (30) Days of his
appointment the Technical Expert shall not have rendered a decision in
accordance with his appointment, a new Technica! Expert may (at the request
of either Party) be appointed and the appointment of the existing Technical
Expert shall cease for the purpose of determinng the Technical Dispute,
provided, that if the existing Technical Exper. -2nders his decision in writing with
.fuli reasons prior to the appointment of a tew Technical Expert, then the
decision shall have effect and the proposed appointment of the new Technical
Expert shail be without effect. The determiration of the Technical Expert shali,
except in the event of fraud or material mistake or misreading of justice, be final
and binding upon the Parties. The procedurs for conduct of the proceedings by
the Technical Expert/Panel shall in the same manner as prescribed in case of
Arbitration in Article 25.4 below. Judgment upon such determination may be
entered on behalf of the prevailing Party in any court having jurisdiction thereof,
and application may be made by such Party to any such court for judicial

acceptance of such determination and an order of e~forcement.
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Each Party shali bear the costs and expenses of all lawyers. consuliants,
advisers, and withesses retained by it in any Technical Dispute referred to a
Technical Expert, and the costs and expenses of the Technical Expert shall be
shared equally by the Parties.

25.4  Arbitration

(a)

Any Di_spute' that has not been resolved within twenty (20) Days .of the delivery
of a notice in accordance with Article 25.2, or that is not subject to resolution
pursuant to Arlicle 25.3 shall be resolved by final and binding arbitration in
Singapore in accordance with UNICITRAL (United Nations Commission on
International Trade law) model law on International commercial arbitration in
1885 and the UNICITRAL conciliation rules in 1980. There shall be three
arbitrators, each of whom shall be neutral, independent and impartial. Either
Party may make demand for arbitration in writing to the other Party, setting forth
the nature of the Dispute, the amount involved, if any, the remedies sought, and
the name of the arbitrator appointed by the Party demanding arbitration. The
demand for arbitration shall be made within a reasonable time after the
expiration of the twenty (20) Day period set forth in Article 25.2, and in no event
shall it be made after forly five (45) days after the expiration of the twenty (20)
Day period set forth in Article 25.2.. Within twenty (20) Days after any demand
for arbitration under this Article 25.4, the other Party shall name its arbitrator, or
in default thereof, such arbitrator shall be named pursuant to the Arbitration
Rules. The two (2) arbitrators so selected shall name a third arbitrator within
seven (7) days after selection of the second arbitrator, or, in the absence of
agreement on a third arbitrator by the two (2) arbitrators so appointed, a third
arbitrator shall be appcinted pursuant to the Arbitration Rules. The arbitration
hearing shall commence not later than seventy five (75) days after the date of
the original demand under this Articie 25.4. The language of the arbitration
shall be English.

The award of the arbitrators shall be made not later than thirty (30) days after
the date of closing of the hearing, or if oral hearings have been waived, after the
date of transmitting the final étatements and proof to the arbitrators; provided,
however, that in no event shall any award be made later than one hundred and
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twenty (120) Days after the date of the original demand for arbitration under this
Article 25.4, In the event the arbitrators find a breach of the terms and
conditions of the Contract to have occurred and be continuing, the arbitrators
shall have express authority to order the payment of damages in accordance
with the provisions of the Contract. |

Any payment of damages ordered by the arbitrators shall bear interést at the
Stipulated Rate, which interest shall accrue daily, from the date as of which
such damages are calcuiated to the date on which the Party entitled thereto
receives payment thereof in full. The award of the arbitrators shéll be final,

except as otherwise provided by Applicable Law.

Judgment upcn such award may be entered on behaif of the prevailing Party in
any court having jurisdiction thereof, and application may be made by such
Party to any such court for judicial acceptance of such award and an order of
enforcement. The expenses of the arbitration, including attorney’s fees, shall
be borne by the unsuccessful Party unless the arbitrators by their award shall
otherwise provide.

Contractor and Qwner each hereby consents {o the submission of any dispute
for settlement by final and binding arbitration in accordance with this Article.

25.5 Continuance of Work

Notwithstanding any action, arbitration, Dispute, claim or other contreversy (a "Claim")

between Contractor and Owner cr between Contractor and any Sub Contractor,

Contractor and Owner shail each continue to perform their respective obligations under

the Contract in the manner provided herein and shall have no right to suspend or detay

performance thereof on account of such Claim.

25.6 Survival of Provisions / Limitation on Actions

The provisions of this Article shall survive the termination or expiration of the Contract.

No Party shall institute any action or arbitration under this Article, unless filed within two

(2) years after the event giving rise to the action or arbitration
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26.

26.1

26.2

26.3

LIMITATION OF LIABILITY
No Consequential Damages

Except for Ligquidated Damages, the proceeds of insurance, any interest paid on
delayed payments, disputed amounts under Article 25 and all liabiiities and amounts as
provided in the Contract, in no event, whether as a result of breach of Contract, tort
liability (including negligence or strict liability), strict liability, warranty, indemnity, or
otherwise, and whether arising before or after campletion of the Scope of Works, shall
either (a) Contractor or the Sub Contractors be liabie to Owner or Lender or (b) Cwner
or Lender be Iiable to Contractor or Sub Contractors, for special, indirect, or
consequential damages of any nature whatsoever, including losses or damages
caused by reason of unavailability of the Power Plant, shutdowns or service
interruptions, loss of use, loss of profits or revenue, loss due to variation in currency
exchange rates, inventory or use charges, cost of purchased or replacement power,

interest charges or cost of capital or claims of Owner’s or Owner's customers.

Limitation on Liquidated Damages

The total liability of Contractor for the payment of Liquidated Damages shall be
pursuant to Article 23.2.8 of the Contract.

This Article shall not be construed to limit Contractor's other liabilities and obligations
arising under or in connection with the Contract {including without limitation (i) achieve

minimum performance standards, (i} the plant to meet the emission standards, iii)

indemnification to the Owner under Article 17.

This Article shall :_;urvive the termination of the Contract.
Maximum Liability

Notwithstanding any other provisions contained in the Contract, the aggregate lability
of Contractor to the Owner with respect to any and all claims arising out of the
performance or non-performance of obligations in connectiop with Works , whether
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26.4

27.

27.1

based on Contract, warranty, tort {including negligence), strict liability or otherwise,
liability to third parties for property damage o property other than the Equipment and
liability for personal injury, shall not exceed the total Contract Price.

This Article shall survive the termination of the Contract.
Releases Valid in All Events

Any releases, disclaimers and limitations on liability expressed herein shall apply even
in the event of the negligence, strict liabiiity, fault or breach of the Contract (inciuding
other legal bases of responsibility such as fundamental breach) of the Party whose
liability is released, disclaimead or limited.

Except in the case of criminal neglect or willful misconduct:

(a) The Contractor shall not be liable to the Owner, whether in contract, tort, or
0therwise, for any indirect or consequential loss or damage, provided that
this exclusion  shall not apply to any obligation of the Contractor to pay
Performance Liguidated Damages to the Owner, and '

b) The aggregate hability of the Contractor to the Owner under the Contract shall
not exceed the Total Contract Price, provided that this limitation shall not apply
to any obligation of the Contractor to repair or replace defective Equipment or to
indemnify the Owner with respect to patent infringement.

SECRECY AND CONFIDENTIALITY
Confidential Information

The Owner and the Contractor shall treat the details of the Contract and any
information made available in retation thereto as private and confidential and neither of
them shall publish or disclose the same or any particulars thereof (save insofar as may
be necessary for the purposes of the Contract including the appointment and use of
Sub-Contracters), without the previoﬁs written consent of the other Party, provided that

nothing in this Article shall prevent the publication or disclosure of any information that
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27.2

has come within the public domain otherwise than by breach of this Article.

The technical information, drawings, specifications and other related documents
forming part of the Contract are and shall always remain the property of the Owner and
shall not be used by the Contractor or the Sub-Contractor or any other employees,
agents, Contractor, labourers of the Contractor or the Sub-Centractor for any other
purpose, except for execution of the Works under the Contract. All rights, including
rights in the event of grant of a patent and registration of designs are reserved. The
technical information, Drawings, specifications, re-cords and other Documents shall not
be copied, transcribed, traced or reproduced in any other form or otherwise in whole

and/or duplicated, modified, divulged and/or disclosed to a third party nor used in any

“other form whatsoever, without the Owner's previous consent in writing, except to the

extent required for the execution of the Contract. All the technical infarmation,
Drawings, specifications and other related Documentation shall be returned to the

Owner with all approved copies and duplicates, if any, immediately after they have

* been used for the agreed purpose.

27.3

In the event of any breach of this provision, the Contractor/Owner shall indemnify the
Owner/Contractor from any loss, cost or damage or any other claim whatsocever from

any Parties claiming from cr through them in respect of such breach.

27.4 Disclosure of Confidential Information

" Either Party shall be entitled to disclose the terms and conditions of the Contract and

27.4.1

27.4.2

any data or information acquired by it under or purs_uant to the Contract without the

prior written consent of the other Party:

to any Affillate of such Party or, in the case of the Owner, to any Competent Authorities

having jurisdiction over the implementation of the Facility;

to any outside consultants, Contractors, Contractors or advisers engaged by or on
behalf of such Party in connection with the Scope of Work or the impiementation of the
Facility and acting in that capacity;

27.4.3 to any Persons or Sub-Contractors from whom the Contractor intends to invite tenders
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in respect of the sub-contracting of any element of the Scope of Work;

27.4.4 to any security trustee, any bank or other financial institution and its advisers from
which such Party is seeking or obtaining finance;

27.4.5 to the extent required by the Applicable Law or pursuant to an order of any court of
competent jurisdiction, provided that the original disclosing Party is given notice and

adequate time to seek a protective order applicable to the information before it is
disclosed;

27.4.6 to any insurer under a policy of insurance required to be taken out by either Party
under the Contract; or

27.4.7 to the directors, employees and officers of such Party; provided that:

(i) the disclosing Party determines in good faith that the recipient has a legitimate
- need to see such data or information; '

(i) the recipient has been made aware of and has agreed to be bound by the

requirements of this Article.
28, GENERAL PROVISIONS

28.1 Waiver

The failure of either Party to insist in any one or more instances upon strict
performance of any provisions of the Contract or the waiver with respect to any default
or any other matter hereunder, shall not be construed as a waiver with respect to any
sublsequent performance, default or matter. Nc_) waiver of any of the terms or conditions
hereof shall be valid or binding unless made in writing and duly executed by both the

parties.
28.2 Independent Contractor
The Parties are independent. The Contractor shall perform and execute the provisions
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28.3

28.4

of the Contract as an independent Contractor to Owner and shall not be an agent,
representative or empleyee of Owner.  Subject to thé terms of the Coniract, the
Contractor shal! be solely responsible for services applicable to the performance of the
Scope of Works of the Complete Plant. ‘

Further, the Contract skzl not be interpreted or construed to create an association,
joint venture, or parinership between the Parties or to impose any partnership
obligation or liability upon either Party. Neither Party shall have any right, or authority to
enter into any agreement or undertaking for, or act on behalf of, or to act as or be an
agent or representative of, or to otherwise bind, the other Party, unless expressly

agreed otherwise.
Survival

All provisions of the Contract that are to come into or continue in force and effect after
the expiration or other termination of the Contract and the consummation of the
transactions contemplated hereby, shall remain in effect and be enforceable following
such expiration, tefminazion or consummation. All statements as to factual matters
contained in any certification, Exhibit or instrument delivered by or on behalf of a Party
herete or in connection with the transactions contemplated hereby shall be deemed to

be a statement of such Party as of the date of such certificate, Exhibit, or instrument.
Language

All notices, demands, requests, statements, instruments, certificates, drawings,
documents or other comimunications given, delivered or made by, or on behalf of,
either Party to the cther under or in connection with the Contract shall be in English.
The Contractor shall be responsible for the accuracy of the translation of any document
submitted by it to the Owner.

28.5 Severability

Any provision' Fereof which is prohibited or unenforceable in any jurisdiction shall, as to
such jurisdiction, be ineffective to the extert of such prohibition or unenforceability

without invalidating the remaining provisions hereof and without affecting the validity or
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28.6

28.7

28.8

28.9

28.11

enforceability of any provision in any other jurisdiction.

Entire Contract

Entire Contract shall mean the Contract, nhow exist and may be hereafter modified by
mutual written consent of the Parties.

Amendments

No amendments, suppiements or modifications of the Contract shall be valid unless (a)
evidenced in writing and signed by duly authorized representatives of both Parties or
{b} when by way of a Variation Order by the Owner in terms of Article 16.

Third Parties

Except as expressly provided, the Contract and each and every provision hereof is for
the exclusive benefit of the Owner, permitted assigns anc the Contractor as applicable,

and not for the benefit of any third party (including any sub-Contractors)

Headings

All the headings or captions are merely for convenience and are not part of the
Contract and shall not in any way modify or affect the provisions of the Contract.

Governing Law and Jurisdiction

The Contract shall be governed by and construed in zccordance with, the Laws of
India. Subject to the provisions of Article 25, the Owner and the Contractor each
hereby submits to the jurisdiction of the relevant éourts in india as per Law and for the
purposes of all legal proceedings arising out of or relating to the Contract or the
transactions contemplated hereby. Owner and Coniracter each hereby irrevocably
wai\_/es, to the fullest extent permitted by the laws goveming the interpretation and
enforcement of the Contract, any objection which it may now or hereafter have to the
laying of the venue of any such'proceeding brought ir such a court and any claim that

such proceeding brought in such a court has been brouglt in an inconvenient forum.
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28.12

28.13

28.14

28.15

28.16

The Owner and the Contractor each hereby irrevocably consents to the service of any
and all process in any such action or proceeding by a mailing of copies of such process
to it at its address specified in the Contract.

Counterparts

The Parties hereto may sign the Contract in any number of counterparts, all of which

taken together shall constitute one and the same instrument.

Attorneys' Fees

If the Parties resort to arbitration, or legal action for the enforcement or interpretation of
the Contract or for damages on account of a breach hereof, the succeeding Party in
any such arbitration or action shall be entitled to recover all costs and attorneys' fees
incurred therein from the losing Party.

Binding Effect

The Contract shall be binding upbn and inure to the benefit of the Parties hereto and

their respective permitted successors and permitted assigns.
Specific Performance

Without first having to proceed to dispute resolution pursuant to Article 25 each Party
shall not be entitled to seek a decree compelling specific performance with respect to
any actual or threatened breach of any material covenant or obligation of the other
Party under the Contract.

Notices

(a) Unless explicitly stated to the contrary elsewhere herein, notices, demands,
approvals, disapprovals or requests required or whch may be given hereunder
to the respective Parties shall be in writing in the Erglish language and either (i)
delivered personally, (ii) sent by facsimile or telex with confirmed answerback,

(iii) sent'by registered or certified mail, return receipt requested, or (iv) sent by
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recognized overnight courier; addressed as follows:

Owner Contact Persons:

. Company: Wardha Power Company Private Limited

(b)  Notices shall be deemed delivered when actually received by the Party to whom
they are addressed. Each Party shall have the right to change the place to

which notice shall be sent or delivered by notice to the other party in

Name: G.P.Rao
Position: Project Head
Phone: 0091 40 23559922
Fax:0091 40 23559930
Mobile: 6091 9959911039
E-mail: gprao@ksk.co.in

Contractor Contact Person: |

Company: SEPCO Electric Power Construction Corporation
Name: Mr. Peng Lianyong

Position: Preject Manager

Phone: 0086 531 88623175

Fax: 0086 531 88609977

Mobile : 0086 13964146717

E-mait: Wpopih-doc@sepcm .net

compliance with this Article.

28.17 Rights / Qwnership on the accruing Iintellectual Property Right

The whole right title and interest in and to any designs, copyrights, patents,
trademarks, technology, know-how and other intellectual property developed by the

Owner post receipt of the Services from the Contractor shall remain with the Owner

only and the Contractor has no right to claim any interest/share therein.

IN WITNESS WHEREOF, the undersigned have ea? caused ,the Contract to be duly
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executed and delivered as of the.date sighed below:

fre
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WARDHA POWER COMPANY PRIVATE
LIMITED

SEPCO ELECTRIC POWER
CONSTRUCTION CORPORATION

N L

% [ L
S.Kishora” \n(/angYi"é 'wk/‘\u.
Director President

duly authorised representazive for and on
behalf of WARDHA POWER COMPANY
PRIVATE LIMITED

Withess:

1)

duly authorised representative for and on
behalf of SEPCO ELECTRIC POWER
CONSTRUCTION
CORPORATION

Withess:

1

Hou Zuoxin |
Chairman (SEPCOC )

/[/

G.P.Rao
Project Head
2) /
7
/ 7
Anil Kunﬁay/}(utty
Director
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Offshore Services Contract

SCHEDULE 1
Cash Flow
(Tetal 2 pages)

MONTH Cumutative Percentages of Contract Price

0 10.00%
1 10.00%
2 - 10.00%
3 10.00%
4 10.00%
5 10.00%
6 15.00%
7 15.00%
8 15.00%
9 15.00%
10 30.00%
11 30.00%
12 30.00%
13 30.00%
14 30.00%
15 30.00%
16 30.00%
17 30.00%
18 80.00%
19 80.00%
20 80.00%
21 80.00%
22 80.00%
23 80.00%
24 80.00%
25 80.00%
26 80.00%
27 80.00%
28 80.00%

/
-




Offshore Services Contract

MONTH Cumulative Percentages of Contract Price
29 80.00%
30 80.00%
31 80.00%
32 80.00%
33 80.00%
34 80.00%
35 80.00%
36 80.00%
37 80.83%
38 80.83%
39 83.33%
40 83.33%
41 84.17%
42 84.17%
43 86.67%
44 86.67%
45 87.50%
46 87.50%
47 90.00% |
48 90.00%

49 90.83%
50 90.83%
51 93.33%
52 93.33%
53 94.17%
54 94.17%
55 96.67%
56 96.67%
57 97.50%
58 97.50%
59 100.00% /

7




SCHEDULE 2

Technical Specification

(Total ... .. pages)
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Annexure 1
Letter of Award
(Total 11 pages)




Wardha Power Company Private Limited

Works : Registered Offlce
Near Nariyara Village, B-2-293/82/A/431/A,
Akaltara Tehsi, Road No. 22, Jubilee Hills,
' Janjgir - Champa District, Hyderabad - 500033
Powerrom knowledge Chhattisgarh Tol: +91-40-23559922-25

Fax: +91-40-23559930

Ref.No : SEPCCO,CHINA/GPRAQ/1160201/157
Letter of Award for offshore services

THIS Letter of Award (the “LoA”) is made and entered into on the 26" February, 2009
by and between -

WARDHA POWER COMPANY PRIVATE LIMITED, a company
incorporated and existing under the laws of India with its business
address at 8-2-293/82/A/431/A, Road No.22, Jubilee Hills, Hyderabad-
500033, India (hereinafter known as "WPCPL") on one part;

and

g“:) SEPCO ELECTRIC POWER CONSTRUCTION CORPORATION, a
company incorporated and existing under the laws of China with iis
business address at No.150, Jinger Road, Jinan, Shandong 250001,
China (hereinafter known as "SEPCQO") on the other part.

RECITALS

; A. WHEREAS WPCPL. is setting up a 3600 MW Coal based Power Plant (“Power
Plant”) on build, own and operate basis at Nariyara, Janjgir — Champa Dist,
Chattisgarh State, India ( “Site") for the purpose of generating electrical energy.

B. AND WHEREAS SEPCO is a reputed business house engaged in, procurement
and supply of various kinds of piant and equipments for large power plants.

: C. AND WHEREAS WPCPL has proposed to and SEPCO has agreed to render off-
] shore services such as design, engineering and technical services ("Off-shore

Services”) for and in relation to the setting up of the complete Power Plant in
(N ‘accordance with agreed Technica! Specifications;

D. AND WHEREAS, pending finalisation and execution of a detailed Contract for the
: Off-shore Services, Parties desire to enter into this Letter of Award to confirm the

aforesaid understanding;

NOW THE PARTIES HEREBY AGREE AS FOLLOWS:

o 1. SCOPE OF THIS AWARD :

This award covers the Offshore Services, based on and read with the tender
specifications, mails exchanged and the resolutions reached through various meetings
held till date ending with the meeting held upto and including 26.02.2009 in China and in
India. as cited in the references enclosed herewith.
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2. CONTRACT PRICE

The price of Off-shore Services {("Contract Price”} shall be USD 4,860,000, inclusive of
all taxes, cesses, duties, etc. as applicable in China and excluswe of all taxes, cesses,
duties, etc. as applicable in india.

3. PAYMENT TERMS

Subject to any deductions/adjustment from the Contract Price as per the Contract
proposed to be executed, SEPCO shall be entitled to receive the Contract Price,
progressively, in the following manner:

3.1 10% of Contract Price as advance against submission of Advance Bank
Guarantee (ABG) of equal amount.

3.2 5% of Contract Price against approval of basic engineering drawings after
incorporating all the comments by WPCPL and/or the consultants.

3.3 15% of the Contract Price on approval of boiler pressure parts design by
IBR Authorities.

34 15% on approval of all piping drawings by IBR Authorities.
3.5 35% on mechanical completion of the first Unit.

3.6 5% of the Contract Price against first synchronization (prorated for each
Unit)

3.7 10% against successful completion of Reliability Run Test (prorated for
each Unit)

3.8 5% against successful completion of PG test (prorated for each Unit)

WPCPL shall release any advance payment against ABGs within 7 working days.from
receipt of ABGs by WPCPL.. All the other payment under the Contract will be released on
milestone basis against submission of invoices and certification of progress with protocols
duly certified by WPCPL or its representative by telegraphic transfer fany other electronic
mode within 21 (twenty-one) days of the payment becoming due, the charges for such
remittances to be borne by WPCPL in India and that applicable in China shall be borne by
SEPCO. Further the Charges of respective correspondent banks/intermediary bank in

USA shall be borne by each party.

SEPCO shall furnish first PBG equivalent to 6% of contract value 30 days before
completion of Reliability Run Test of first unit, valid upto Warranty period completion of the
third unit. The amount of this performance guarantee shall be reduced prorata unit wise on
completion of the respective warranty period. No further payments under this contract shall
be released to SEPCQO if the Performance Bank Guarantee is not submitted 30 days
before the scheduled date of completion of Reliability Run Test of first unit

SEPCQ shall furnish second PBG equivalent to 4% of contract value 30 days before
completion of Reliability Run Test of fourth unit, valid upto Warranty period completion of
the sixth unit. The amount of this performance guarantee shall be reduced prorata unit
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- wise on completion of the respective warranty period. No further payments under this

contract shall be released to SEPCO if the Performance Bank Guarantee is not submitted
30 days before the scheduled date of completion of Reliability Run Test of fourth unit

The ABGs & PBG shall be submitted from any of the following banks.
1. Industrial & Commercial Bank of China
2. Bank of China
3. Agricultural Bank of China
4. Construction Bank of China

The invoice will be raised in US $ as per the original contract value with reference rate
of RMB to USD (1USD equivalent to 6.82 RMB) and payment will be released for this
invoice as detailed per clause above. _

Any exchange rate variation with respect to the reference rate of RMB to USD (1USD
equivalent to 6.82 RMB), based on the USD buying rate published by Bank of China.
on the date of payment release shall be fe the account of WPCPL and the contract

price varies accordingly..

The WPCPL/SEPCO shall, on quarterly basis, settle the Exchange Rate Variation for
payments made in preceding quarter based on the formulae explained below , within 2
working days of receipt of approval of such payment by RBI (Reserve Bank of India)
which is expected to be not more than 1 month for first paymenl and 21 days for
subsequent payments ..

Exchange rate variation for the quarter = 3 sach payment during the respective quarter
x (6.82 - the exchange rate between RMB and USD at the date when the WPCPL

~ made the payment ) + the exchange rate between RMB and USD at the date when the

WPCPL made the payment.
The above principle will be followed for all payments to be made under this contract

including payments against Bank Guarantees. However the adjustment in value for
exchange rate variation of Advance Bank Guarantee will be made on each subsequent

Advance Bank Guarantee submission.

The payments for the Off-shore service shall be made in US §

SEPCO shall provide complete support on documentation with respect'to WPCPL
Usanace / Buyers Credit facility with its bankers.

4. SCHEDULE OF OFF-SHORE SERVICES

The Off-shore Services shall be scheduled in such a manner as to ensure that the
Power Plant shall be completed within the time schedule (“Project Schedule”) as

mentioned below.
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Unit No. Reliability Run Test | Reliability Run Test
| completion  (months) | completion  (months)
from NTP/Zerc date from NTP/Zero date

' (best effort basis) (Guaranteed)
1 X 600 MW 36 38
2 X 600 MW ' 40 ' 42
3 X 600 MW 44 46
4 X 600 MW 48 50
5 X 600 MW - 52 54
6 X 600 MW 56 58

Notice To Proceed (NTP) or Zero Date or Effective date shall mean the date of this LoA,
suhject to following:

SEPCO shall submit ABG within 30 days from the date of LOA.

.WPCPL shall pay the advance within 7 working days from receipt of swift

message and a scanned image of the ABG to the bankers of WPCPL to be
notified by WPCPL, confirming that the ABG has been issued on behalf of
SEPCO. WPCPL shall arrange for the confirmation of the ABG,if required, for
which the necessary charges shall be to the account of WPCPL. In case, of
delay of payment of advance beyond 7 working days from receipt of swift
message and a scanned image of the ABG, project schedufe will be extended
by corresponding period of such delay.

For Ist advance payment if such delay continued for 30 days, then the
Contract Price and Completion Schedule shalf be renegotiated.

For all other payments if such delay continued for 90 days, then the Coniract
Price and Completion Schedule shall be renegotiated

All the area within the boundary wall shall be handed over to SEPCO within 6
months from Zero Date with the formal confirmation letter from Owner. Failing to
do so by WPCPL, the Completion Schedule for the pro;ec:t shall be extended by
the corresponding period of such delay.

WPCPL will furnish the letter signed by their banker within 5 months from
‘Effective date’ that debt finance has been tied up. The completion schedule shall
be extended by the same period of the delay of such furnishing.

5. POWER PLANT PI_E,RFORMA_NCE'GUARANTEEQ

SEPCO shall ensure that the Off-shore Services under this LOA and or the Contract
shall be capable of the delivering the following performance guarantees for the Power

Plant:
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Sr. Parameter description Performance guarantee
No.
1 Unit GROSS HEAT RATE:-
Unit gross heat rate in kcal /{ - 2239.77
kWh at rated steam
parameters & 0.1 ata as
“exhaust pressure, with zero
percent make up, at TMCR
condition and at reference
ambient parameters as per
tender specifications

2. Total auxiliary power '7.01 7
consumption of afl auxiliaries
at TMCR condition (%)

3. "SPM — mg/Nm?® (with one field _ 50
in each gas path out of
service)

4. Gross. electrical power output 600
at Generator terminals (MW)

5. Boiler sleaminy capacity at 2068
BMCR conditlon {tph)

6. Unburnt Carbon in fly ash by 1

weight (%) (Max}

SEPCO guaranteed Turbine cycle Heat Rate as 1950 kcal/lkWh. SEPCO agreed to
guarantee Unit Gross Heat Rate as 2239.77 kcal/kWh, considering (minimum) 99.5%
piping efficiency. However improved piping efficiency shall be considered later based on
the actual Main steam parameters measured during PG Test. Formula to be used for
calculating piping efficiency shall be { (1 - (ig-it)fig )x 100 }, where ig, ir are values of
enthalpy of main steam at Boiler outlet & Turbine inlet respectively. SEPCO indicated
that piping loss is not considered on BE calculation. The unit gross heat rate shall be

calculated by the formula, UHR=THR/BE/PE.

6. LIQUIDATED DAMAGES

NI

Liquidated Damages shall be applicable as under:
Delay in successful completion of Reliability Run Test :

In the event of a defay in successful completion of Reliability Run Test (“RRT”} beyond
the Guaranteed completion Dates of such test, as per Schedule mentioned in clause 4,
,SEPCQ shall pay as liquidated damages (“Liquidated Damages”) and not as a penalty,
a sum equal to 0.5 % (Zero point five percent) of the Unit Contract Price, for each week
[7 days] of delay in completion of Reliability Run Test or part thereof of each unit, subject
to an aggregate of ten percent (10%) of the Contract value.

iy
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Performance Liquidated Damages

The Liquidated Damages payable in relation to the performance of the Power Plant shall
be reckoned as follows:

Sr. Variation Factor - Liguidated Damages for shortfall in
No. performance
1. Unit GROSS HEAT RATE:- -
Unit gross heat rate in kcal / | Unit Gross Heat rate — USD 717.72
KWh at rated steam | per kcal / kWh or part thereof of
parameters & 0.1 ata as | increase in heat rate from guaranteed
exhaust pressure, with zero | value.
percent make up, at TMCR
condition and at reference
ambient parameters as per
tender specs.
2. Total auxiliary power | USD. 3.74 per kW (or part thereof) of
consumption of all auxiliaries | increase in guaranteed value.
at TMCR condition (%}
3. Unit Gross electrical power | USD 3.74 for every kW or part thereof
output at Generator terminals | by which output determined during the
(MW} tests falls short of guaranteed rated
output
4. Each Boiler steaming capacity | USD 107.66 for each one tonne/hr. or
at BMCR condition (tph) part thereof decrease in steam.
generating capacity.
5. Unburnt Carbon in fly ash by | USD 747.62 for every 1% ( or part
weight (%) thereof) increase of unbumt Carbon in
fly ash beyond the guaranteed value.
For Ex. Guaranteed value is 1.5%.
Actual value is 1.9%.
LD value shall be = (1.9-1.5) X USD
747.62 = USD 299.05

The Performance Guarantee test shall be conducted separately for each unit and also
for the first three units together and the subsequent three units together for measuring
the Gross Guaranteed electrical power output at Generator terminals for the respective
three units (MW) and corresponding Guaranteed auxiliary power consumption.

The aggregate Habllity under performance liquidated damages shall not exceed 10% of
the Contract value

The PG tésts shall be witnessed & the results shaill be approved by Owner's Engineers.

All Off-shore Services shall carry a warranty period of 12 months from successful RRT -
for defects and deficiency, during which period SEPCQO shall re-do afresh the
defective/deficient Off-shore Services, as may be desired by WPCPL, free of alljcosts.

<
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Overall Aggregate liability

The overall aggregate fiability under contract for delay in guaranteed schedule and
shortfall in guaranteed performance shall not exceed 17.5% of the Contract value.

7. NOISE LEVEL GUARANTEES:

SEPCO shall guarantee the noise level of any equipment in the Power Plant not to
exceed the limits specified below, unless otherwise indicated elsewhere in the tender

~ specifications.

Criterion Guaranteed Value

Noise Pressure | Average 85 dB(A) at 1m distance measured at 1.5m above ground
Level in a free field condition

No Liquidated damages!Rejéction shail be applied on the increase in the Noise level
beyond guaranteed values. SEPCO to take necessary measures and to attenuate the
noise levels within the limits specified.

8. REJECTION OF OFF-SHORE SERVICES

in the event of SEPCO fails to demonstrate to the satisfaction of WPCPL., the performance
guarantees, subject to the tolerance(s) agreed herein below and as is recorded during the
first PG test, then, SEPCO shall be given a further period of 30 days to make necessary
corrections and conduct any retest. In the event of failure to demonstrate the performance
parameters even during such re-test, the Off-shore Services will stand rejected and
SEPCO shall render the requisite Offshore Services for enabling replacement of the
equipment within reasonable time at no extra cost basis to WPCPL.

Rejection Criterta of Off-shore Services of the Power Plant :

WPCPL may reject the any part of the Off-shore Services under the following
circumstances:

1.) Output: Shortfall in excess of 5% in guaranteed output (0‘1c all major
equipments and complete Power Plant)

2.) Auxiliary power Consumption: in excess of 5% over the guaranteed auxiliary
power consumption value.

3.} Unit Gross Heat Rate : In excess of 5% over the guaranteed value.
4) Emission Level : In excess of guaranteed Emission level value.

' 5} Unburnt Carbon in fly ash % by weight : in excess of 2%
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9. NON-ASSIGNMENT

No Party shall assign the benefits of this LoA without the first party intending to assign,
obtaining a written consent of the other Party except that' WPCPL is permitted to assign

the LoA to its Lender(s)

10. TIME

Time is the essence of this LoA

11. LEGAL COMPLIANCES

SEPCO shalil be fully and absolutely responsible for complying with all applicable faws,
rules, regulations and guidelines and obtaining all permits and clearances in relation to
the Off-shore Services and their performance upto and including the Performance
Guarantee Test of Power Plant except for those deviations already agreed

12. GOVERNING LAW, JURISDICTION & DISPUTES:

The Contract will be governed by relevant and applicable laws of India and subject to the
exclusive jurisdiction of Courts in India. '

All disputes whatsoever in relation to the Contract will be seftled by arbitration under
UNICITRAL (United Nations Commission on [nternational Trade Law) Rules of
Arbitration, through a arbitral panel of two arbitrators (one to be appointed by either
Party) and an umpire to be nominated by the two arbitrators. The venue of arbitration

shall be Singapore.

13. CONFIDENTIALITY

No party shall disclose this LOA/Contract or any part thereof, without the written consent
of the other party, except that such consent is nol required when such disclosure have o
be made to a lender, Statutory Authority or in pursuance of any directive from a

Regulatory Authority.
14. NON-DISCLOSURE

SEPCO shall not disclose the existence or the contents of this LoA/Contract or any part
thereof, for 6 months from Zero date, without the written consent of WPCPL. -

15 EXECUTION OF CONTRACT:

Parties agree and understand that this LoA is only a broad statement of intent of Parties
on matters covered herein and that the Parties shall finalise and execute the Contract on
or before 20.3.2008, capturing all the relevant terms and conditions agreed to between
the Parties, based on the Bid Documents, Offer submitted by SEPCO, Minutes of the
Meetings held on various dates between the Parties and the decisions agreed fo
thereunder as per enclosed references (copies of these are available with bothyparties).
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The Contract on exe_cution,. shall be read with the documents referred to in the
Reference List

IN WITNESS WHEREOQF, the Parties hereby have caused this LoA to be executed by
their duly authorized signatories on the date set forth above. _

WARDHA POWER COMPANY PRIVATE LIMITED

Authodsed S}:ghatory in the presence of
Name: S. Kishore Name:G.P.Rao
Designation: Director Designation: Project Head

Date: 26.02.2009 Date: 26.02.2009

SEPCQ ELECTRIC POWER CONSTRUCTION CORPORATION

/D{

Authotised Signatory In the presgnce of
Name:" Yin Shiji - Name: Suh Lianming
Designation: DGM - SEPCO Designation: CEO — SEPCO |

Date: 26.02.2009 Date:26.02.2008

Enclosed - Reference list

1A
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WARDHA POWER COMPANY PRIVATE. LIMITED
6 x 600 MW THERMAL POWER PROJECT AT NARIYARA, CHHATTISGARH

LIST OF DOCUMENTS AND COMMUNICATIONS TO FORM PART OF
LOA / CONTRACT DOCUMENT WITH SEPCO

1)  Bid Specification for 3600 MW Coal based power project dated 27" March 2008
released via NIT in all major newspapers. _

2) Bid specification sent on 28" March 2008 to SEPCO
3)  Minttes of pre bid meeting dated 10.05.08 held at Novatet Hotel, Hyderabad.

4) DCPL E-mail No. K712/NRM-1/V7/72 dated 18.06.08 on Amendment-1 to
Technical specification.

5) DCPL E-mail No. K712/NRM-1/V7/101 dated 27.06.08 on extension of Bid
submission date to 30™ July 2008.

;"”) 6) DCPL E-mail No. K712/NRM-1/V7i128 dated 03.07. 08 on Amendment-2 to
Technical specification to the offer.

7) DCPL E-mail No. K712/NRM-1/V7/152 dated 17.07.08 regarding Change in
design water analysis,

8) SEPCO offer for 6 x 600 MW Sub-critical coal based power project submitted
on dated 21.07.08.

9) DCPL E-mail dated 29.07.08 on extension of Bid submission date to 30" August
2008.

10} DCPL E-mail No. K712/NRM-1/V7/192 dated 28.08.08 on extension of Bid
submission date to 08" Sept 2008.

11) DCPL E-mail No. K712/NRM-1/V7/193 dated 30.08.08 on contract documents and
MNotes on taxes.

o 12) Comment/clarification issued vide DCPL-K7V12/NRM-1/V7/197 dated 09.09.08
Technical offer.

13) WPCPL E-maii No. SEPCO,CHINA/GPRA/1160201/359 dated 10.09.08 on
Tendering process. -

14} Minutes of meeting heid between SEPCO, WPCPL and DCPL between
25.09.08 to 28.09.08 at DCPL, Vashi

18) DCPL E-mail No. K7 12/NRM-1/V7/211 dated 29.06.08 on amendment in contract
documents.

16) DCPL E-mail No. K712/NRM-1/A/7/216 dated 06.10.08 on degassed cation
conductivity analyser.
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17) DCPL E-mail No. K712/NRM-1/V/7/223 dated 11.10. 08 on Specification for CNC
Lathe and Eutectic Metal Spray.

- 18) SEPCO E-mail dated 10.10.08 and 15.10.08 on clarification/reply to pending
points of MOM dated 25-09-08 to 28-09-08.

19) SEPCO reply dated 17.10.08 to DCPL E-mail dated 16.10.08 on pending
points of MOM dated 25-08-08 to 28-09-08.

20) WPCPL mail dated 26" December 2008 on Pending Points and on compliance
with CEA guidelines “Standard Technical Specification for Main Plant Package of
~ Sub-Critical Thermal Power Project, 2 x {500 MW and above)”.
21) SEPCO Clarification on. Pending Points vide e-mail dated 31* December 2008

22) WPCPL mail on 3" January 2009 to SEPCO chudlng comments to 31% December
2008 SEPCO clarification.

23} WPCPL mait on 5™ January 2009 to SEPCO containing WPCPL standard Quality
plan for Turbine, Generator, Boiler, Electrical and auxiliaries.

24) MOM of meeting at SEPCO, Jinan office on 08" January 2009, complied
documents sent on 10" January 2009 by WPCPL.

25) Two mails sent on 13”‘ January 2009 by SEPCO on commercial clarification.
26) SEPCO sent a mail having a clarification on their experience on 13" January 2009

27) Minutes of Meeting held at SEPCO, Jinan office on 21St and 22" January
2009.

28) SEPCO clarifications vide e-mail dated 4™ February 2009.

29} Minutes of Meeting held at WPCPL, Hyderabad on 4" to 8" February 2009.
30} Quality Control Plans on BOPs forwarded to SEPCO by WPCPL

31) SEPCO reply to pending points of 6“‘_ February 2008 MOM on 11" February 2009

32) Comments on HMBDs forwarded to SEPCO vide WPCPL mail dated 12" February
2009 and clarifications furnished by SEPCO vide e-mail dated 14" February 2009.

33) Minutes of Meeting held at SEPCO, Jinan office on 16™ to 21% February 2009.

34) Minutes of Meeting held at WPCPL, Hyderabad on 26™ February 2009.
j \‘ s
o
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Annexure 2
Format of Advance Payment Bank Guarantee
(Total 3 pages)

Date:
Guarantee No.;

Dear Sir,
To:

Wardha Power Company Private Limited
8-2-293/82/AM431/A,

Road No.22, Jubilee Hills,

Hyderabad — 500 033, India

WHEREAS, in consideration of your agreeing to pay to M/s. SEPCO Electric Power
Construction Corporation(SEPCO), a company incorporated under the laws of People's
Republic of China and having its registered / principal office at No.150,Jinger Road, Jinan,
Shandong, P. R. China, (hereinafter referred to as “Party” (which expressions shall include its
successars and assigns permitted by usy a sum of US Dollar [{say US Dollars
only) as and by way of Advance Payment in terms of your LLOA reference No.
dated and the Contract Agreement NO. with the Party (SEPCO) dated
(hereinafter referred as the “Contract”) for the fulfilment of obligations
such as supply to be carried out by the Party under the said Contract on furnishing a Bank
Guarantee of equivalent value in the manner hereinafter contained, we, ,

dohereby covenant and agree with you as follows:

1. We hereby undertake and bind ourselves irrevocably and unconditionally to pay to you the
sum in. aggregate not exceeding US Doliar (Say US Dollars)
representing the Advance Payment made by you to the “Party” as aforesaid, without delay
or demur, merely on the first written demand signed by your duly Authorised Signatory
stating that the amount claimed is due by way of loss or damage caused to or would be
caused to you by reason of default or defaults on the part of the “Party” in discharging any
of its obligation under the said “Contract”. Your written demand shall be accompanigd by a

=
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certificate issued by the project consultant as appointed by you (Beneficiary, i.e. Wardha
Power Company Private Limited) to prove that the Parly is in breach of his obligation(s)
under the contract and stating the respect in which the Party is in breach. Any such -
demand made on us shall be conclusive as regards the amount due and payable to you by

us under this guarantee.

2. Notwithstanding anything to the contrary, your decision as to whether the “Party” has made
any such default or defaults under the aforesaid Contract and the amount or amounts to
which you are entitied by reason thereof, will be binding on us and we shall not be entitled
to ask you to establish your claim or claims under this guarantee but will pay you the sum
promptly on first written demand made by you without any protest or demur forthwith,

3. This guarantee shall come into force simultaneously with receipt of the corresponding
advance payment by “Party” and shall remain in full force and effect up to and including
{herein called the expiry Date) at the counters of ,

Should it be necessary to extend the validity of this guarantee beyond the said date, we
undertake to extend the period of the guarantee on your request till such time as may be

mutually agreed between you and the “Party”.

4. The amount of this guarantee shall be upon the receipt of your approval on the Party’s
application, progressively recduced on quarter!y basis in proportion to the value of progress
payment received by the Party. ’

5, All Banking Charges occurred in India are t{o the account of Wardha Power Company

Private Limited.

6. We further agree that you shall have the fuilest liberty without our consent and without
affecting in any manner our obligations hereunder to vary any of the terms and conditions
of the said “Contract” andfor to extend the time for performance by the “Party” from time to

time.

7. We, . , also undertake not to revoke this guarantee during its

currency and until the discharge Certificate is issued by you in writing through your Bank.

8. Notwithstanding anything contained hereinabove, our liability under this guarantee is

Offshore Services Contract



restricted to US Dollar (say US Dollar only) This guarantee shall |

remain valid up to at the counters of . .Unless a
claim in writing is lodged with us within a period of 80 days (sixty days) from the date of
expiry of the guarantee i.e. up to and including (Date) at the counters of

, ali your rights under this guarantee shall stand forfeited and we
shall be released and discharged from ali liabilities under this guarantee whether or not this

document shall have been returned to us.

THIS GURANTEE SHALL BE SUBJECT TO THE UNIFORM RULES FOR DEMAND
GURANTEES, ICC PUBLICATIONS NO.458. '

SIGNED AND DELIVERED this--------
For and on behalf of

Bank:

Address: \NO.

{(AUTHORISED SIGNATORY OF BANK)
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Annexure 3
Format of Performance Bank Guarantee
(Total 3 pages)

Date:
Guarantee No.:

To:

Wardha Power Company Private Limited
8.2-293/82A/431/A

Road No. 22, Jubilee Hills

HYDERABAD - 500 033, India

Dear Sirs,

WHEREAS, M/s. SEPCO Electric Power Construction Corporation, a company incorporated
under the laws of People's Republic of China, having its registered office at No. 150, Jinger
Road, Jinan, Shandong, China (hereinatfter referred to as the “Party” which expressions shall
include its successors and permitted assigns) has in terms of Contract No............................
entered between you and the said Party, contracted to perform the Works and services as

stated in the Contract.

AND WHEREAS, as per provision of the said Contract, the Party is required to furnish to you a
Bank Guarantee for USD..................... (Say US Dollar .................. .... only) towards due
and faithful performance of the Party’s obligations under the Contract.

NOW, WE . it e e e e {name of the bank) hereby irrevocably

agree and undertake as foltlows:

1. We hereby irrevocably guarantee to pay to you the sum in aggregate not exceeding USD
..................... (Say US Dollar ..............occeeveeieennn..0nly), merely on the first

written demand signed by your duly authorised representative stating that the amount
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claimed is due by reasons of breach by the said Parly of any of the terms or conditions
contained in the said Contract or by reasons of the Party’'s failure in performance of the
Contract. Your written demand shall be accompanied by a certificate issued by the project
consultant as appointed by you (Beneficiary, i.e. Wardha Power Company Private Limited)
to prove that the Party is in breach of his obligation(s) under the contract and stating the
respect in which the Party is in breach. Any such demand made on us shall be conclusive
as regards the amount due and payable to you by us under this guarantee.

This guarantee shall come into force from date on the successful completion of Reliability
Run Test of the Unit and shall remain in full force and effect-up to and
including (Date) at the counters of . Branch or the earlier
date upon which we have received a written notice from you and the Party jointly stating
that the Contract has been terminated and no claim against the Party is outstanding.
Should it be necessary to extend the validity of this guarantee beyond the said date, we
undertake to extend the period of the guarantee till such time as may be mutually agreed

hetween you and the Party.

All banking charges occurred in India are to the account of Wardha Power Company

Private Limited.

Notwithstanding anything contained hereinabove our liability under this guarantes is
restricted to USD.................... Say US Dollar ......ccoeiviiiiiiiniinireenen only). This
guarantee shall remain validup to.................. (Date) at the counters of | Branch..
Unless a claim in writing is lodged with us within a period of 80(sixty) days from the date of
expiry of the guarantee i.e up to and including.................... {Date) at the counters
of , Branch, alt your rights under this guarantee shall stand forfeited and we shail be
released and discharged from all liabilities under this guarantee whether or not this

document shall have been returned to us.

The amount of Performance Bank Guarantee shall be reduced prorated Unit wise on
comptetion of the Warranty Period of the respective Unit, upon receipt of the certificate to

that extent from you.

e
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6. We further agree that you shall have the fullest liberty without our consent and without
affecting in any manner our obligations hereunder to vary any of the terms and conditions
of the said contract with the Party.

7. This Guarantee shall not be affected by any change in your constifution / management/ or
of Party / or the Bank by absorption with any other body, corporation or otherwise and this

Guarantee will be available for enforcement by such body or corporation.

8 We, , ___ Branch, also undertake not to revoke this guarantee during its cumrency and
until the discharge Certificate is issued by you in writing through your Bank.

THIS GURANTEE SHALL BE SUBJECT TO THE UNIFORM RULES FOR DEMAND
GURANTEES, ICC PUBLICATIONS NO.458.

(AUTHORISED SIGNATORY OF BANK)

fulc o
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Certificate No.

Certificate Issued Date
Account Reference
Unique Doc. Reference
Purchased by
Description of Document
Property Description
Consideration Price (Rs.)

First Party

Second Party

Stamp Duty Paid By
Stamp Duty Amount(Rs.)

Statutory Alert:

1. The authenticity of this Stamp Certificate
available on the website renders it invalid

2. The onus of checking the legitimacy is on the users of the certificate
3. In case of any discrepancy please inform the Competent Authority

INDIA NON JUDICIAL

ernment of National Capital Territory of Delhi

e-Stamp

IN-DL321221716243810

30-Mar-2016 12:45 PM

IMPACC (1V)/ di815803/ DELHI/ DL-DLH
SUBIN-DLDL815803630732840498620

KSK MAHANADI POWER COMPANY LIMITED
Article 5 General Agreement

Not Applicable

0
(Zero)

KSK MAHANADI POWER COMPANY LIMITED
Not Applicable
KSK MAHANADI POWER COMPANY LIMITED

100
(One Hundred only)

should be verified at "www.shcilestamp.com”. Any discrepancy in the details on this Certificate and as i AT\



DATED THE 30" DAY OF MARCH, 2016

FIRST AMENDMENT TO THE
OFF SHORE SERVICES CONTRACT

Between
KSK MAHANADI POWER COMPANY LIMITED

And

SEPCO ELECTRIC POWER CONSTRUCTION
CORPORATION

]
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This FIRST AMENDMENT TO THE OFFSHORE SERVICES
CONTRACT (“Amendment Agreement”) is made as of this 30" day of
March, 2016 by and between:

1. KSK MAHANADI POWER COMPANY LIMITED, a company
incorporated under the Indian Companies Act, 1956 having its
registered office at 8-2-293/82/A/431/A, Road No. 22, Jubilee Hills,
Hyderabad - 500 033 (hereinafter referred to as “KMPCL” or “Owner”,
which expression shall, unless repugnant to the context or meaning
thereof, be deemed to include its successors-in-business and permitted
assigns);

And

2. SEPCO ELECTRIC POWER CONSTRUCTION CORPORATION,
a company duly incorporated and existing under and by virtue of the
laws of China and having its registered office at No.10567, Jingshi
Road, Jinan, Shandong, China (hereinafter referred to as “SEPCO” or
“Contractor”, which expression shall unless repugnant to the context
otherwise, include its successors-in-business and permitted assigns);

KMPCL and SEPCO are referred to herein individually as a “Party” and
collectively as the “Parties”.
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WHEREAS:

(A)

(B)

(©)

(D)

SEPCO and Wardha Power Company Limited (WPCL) had executed a
Offshore Services Contract (“OSC™) on April 1, 2009 for providing
such works for the latter’s 6x600 MW coal-based power plant being
established in Nariyara village, Chhattisgarh State, (“Project™);

And pursuant to a Scheme of Arrangement, approved by the Hon’ble
High Court of Andhra Pradesh, India, in Company Petitions No. 4 and
No.5 of 2010 vide orders dated 26.2.2010 made effective on 31.3.2010,
the Project including, inter alia, all assets, liabilities and all rights,
entitlements, registrations and benefits of all contracts and agreements
of every kind and description, has been demerged from WPCL on a
going concern basis and transferred to and vested in KMPCL and
accordingly the OSC vested in KMPCL vide Tripartite Amendment to
Offshore Service Contract dated 14.5.2010 (hereafter referred
‘Tripartite Amendment Agreement) and being honoured and
implemented by both Parties;

Parties have subsequently held discussions in relation to required
payment and have mutually agreed to amend Contract with regards to
payment schedule as hereinafter set out, while the basic contract would
remain;

Accordingly, in order to reflect this understanding between the Parties,
the Parties have agreed to amend the OSC, as more particularly set out
hereunder.

IT IS HEREBY AGREED BY AND BETWEEN THE PARTIES AS

UNDER:

L.

The Parties hereby agree that the following amendments to the OSC
shall be effective immediately on and from the date of execution of this
Amendment Agreement with respect to clause as modified under this
Amendment Agreement.

1.1 The Purchaser commits to release monthly payment before the 20th day of
each month as per the cash flow statement annexed as Annexure 1 herewith
regardless of the amount of invoices submitted in that same month. Quarterly
reconciled statement of account with invoices shall be duly signed by both
parties within 30 days of the closure of quarter.
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1.2 The existing clause 4.12.2 of OSC is hereby deleted and substituted with
the following revised dates:

Units First Commissioning
Third Unit (Unit # 2) 31% December 2016
Fourth Unit (Unit # 5) 30™ April 2017
Fifth Unit (Unit# 1) 31* October 2017
Sixth Unit (Unit # 6) 31* December 2017

As regards application of Liquidated Damages against delays beyond the
respective RRT dates, the Purchaser agrees to consider a grace period for each
of the RRT dates in favour of the supplier with respect to application of LD
clause for delay, after due deliberation (“LD Application Dates”). The
Purchaser can schedule and supply power after such First Commissioning.

1.3 The existing clause 20.1.5 of OSC is hereby deleted and substituted with
the following:

[f the Contractor fails to achieve RRT (according to the conditions of RRT of
Contract only)of the Unit#2, #5, #1 and #6 within the RRT dates above due to
reasons attributable to the Contractor, The Owner shall levy Liquidated
Damages and not as a penalty, equivalent to 0.5% (Zero point five percent) of
Total Unit Value from LD Application Dates (excluding taxes and duties) per
week (7 days) of delay or part thereof of each Unit subject to the maximum
10% of Total Unit Value (excluding taxes and duties)..

1.4 The Parties hereby agree and confirm that the quantum and timeline for
furnishing Performance Bank Guarantee provided for at 9.5.7 of OSC shall
stand amended to the following

*For EPC Unit #2 & #5 - USD 81,000 per unit before expiry of 18 days from
the completion date of Reliability Run Test of respective unit valid up to
warranty period completion of the respective unit

e For EPC Unit #1 & #6 - USD 81,000 per unit before expiry of 18 days from
the completion date of Reliability Run Test of respective unit valid up to
warranty period completion of the respective unit.




1.5 The existing clause 9.5.5 is hereby as amended by the First Amendment
deleted and substituted with the following:

The Owner shall retain Contractor furnished ABGs for an aggregate value of
USD [324,000]. The balance ABGs shall be released by the Owner to the
Contractor in mutually agreed time frame.

The ABGs so furnished by the Contractor shall be valid upto the completion
of Reliability Run Test of the fourth Unit. The amount of the Guarantee shall
be progressively reduced on quarterly basis in proportion to the value of
services rendered made hereinafter and progress payments received thereto.

2. Miscellaneous

Save and to the extent amended by this Amendment Agreement, the SC, as
executed and amended earlier, shall continue to remain in full force and
effect in accordance with its terms.

The Parties agree that all of the provisions of the SC, as amended earlier,
shall apply mutatis mutandis to this Amendment Agreement, as if set out
specifically herein and incorporated into this Amendment Agreement:

IN WITNESS HEREOF THE PARTIES HAVE EXECUTED THIS
AMENDMENT AGREEMENT ON THE DAY AND YEAR FIRST

HEREINABOVE WRITTEN
For KSK MAHANADI POWER | For SEPCO ELECTRIC POWER
COMPANY LIMITED CONSTRUCTION CORPORATION

i Yl

o’ il - !

Mr. C-2R NI VAL | Mr. VWL caulannad)
duly authorized representative for | duly authorized representative for and
and On behalf of KSK On behalf of SEPCO ELECTRIC
MAHANADI POWER POWER CONSTRUCTION
COMPANY LIMITED CORPORATION

A \
itness %ss ’-/(

For KSK Mahanadi Povigf Bompany Limited % &D(@




Annexure - 1

For Commissioning | For Commissioning Total
upto 4 Units lagt 2 units (USD)
(USD) (USD)
Mar-16 0

Apr-16 81000 81000
May-16 81000 81000
Jun-16 135000 135000
Jul-16 135000 135000
Aug-16 135000 135000
Sep-16 135000 135000
Oct-16 135000 135000
Nov-16 135000 135000
Dec-16 135000 135000
Jan-17 135000 135000 270000
Feb-17 135000 135000 270000
Mar-17 135000 135000 270000
Apr-17 135000 135000 270000
May-17 135000 135000 270000
Jun-17 135000 135000
Jul-17 135000 135000
Aug-17 135000 135000
Sep-17 135000 135000
Oct-17 135000 135000
Nov-17 135000 135000
Dec-17 135000 135000
1782000 1620000 3402000

For KSK Mahanadi Pow

CY

Company Limited

W@]




